THE GENERAL STATUTES OF 
NORTH CAROLINA 


ANNOTATED 


1988 CUMULATIVE SUPPLEMENT 


Volume 2B, Part I 
Chapters 53 through 57B 


——$ 


Prepared under the Supervision of 


The Department of Justice 
of the State of North Carolina 


BY 
The Editorial Staff of the Publishers 


Under the Direction of 


A. D. Kowatsky, 8. C. Wittarp, K. S. MAwyYEr, 
P. R. RoANE, AND T. R. TROXELL 


——_—____ 


Annotated through 368 S.E.2d 309. For complete scope of 
annotations, see scope of volume page. 


———_ 


Place in Pocket of Corresponding Volume of Main Set. 
This Supersedes Previous Supplement, Which 
May Be Retained for Reference Purposes. 


THE MICHIE COMPANY 
ey Law Publishers 
71 CHARLOTTESVILLE, VIRGINIA 
1988 


CoPYRIGHT © 1982, 1983, 1984, 1985, 1986, 1987, 1988 
BY 
THE MIcHIE COMPANY 


All rights reserved. 


Preface 


This Cumulative Supplement to Replacement Volume 2B, Part I 
contains the general laws of a permanent nature enacted by the 
General Assembly through the 1987 (Regular Session, 1988) Ses- 
sion, which are within the scope of such volume, and brings to date 
the annotations included therein. 


Amendments are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the 
proper chapter headings. 


Chapter analyses show all affected sections, except sections for 
which catchlines are carried for the purposes of notes only. An 
index to all statutes codified herein will appear in the Replacement 
Index Volumes. 


A majority of the Session Laws are made effective upon ratifica- 
tion, but a few provide for stated effective dates. If the Session Law 
makes no provision for an effective date, the law becomes effective 
under G.S. 120-20 “from and after 30 days after the adjournment of 
the session” in which passed. 


Beginning with the opinions issued by the North Carolina Attor- 
ney General on July 1, 1969, any opinion which construes a specific 
statute is cited as an annotation to that statute. For a copy of an 
opinion or of its headnotes write the Attorney General, P. O. Box 
629, Raleigh, N.C. 27602. 


The members of the North Carolina Bar are requested to com- 
municate any defects they may find in the General Statutes or in 
this Cumulative Supplement and any suggestions they may have 
for improving the General Statutes, to the Department of Justice of 
the State of North Carolina, or to The Michie Company, Law Pub- 
lishers, Charlottesville, Virginia. 
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User’s Guide 


In order to assist both the legal profession and the layman in 
obtaining the maximum benefit from the North Carolina General 
Statutes, a User’s Guide has been included herein. This guide con- 
tains comments and information on the many features found within 
the General Statutes intended to increase the usefulness of this set 
ey ane to the user. See Volume 1A, Part I for the complete User’s 

uide. 


Scope of Volume 


Statutes: 

Permanent portions of the General Laws enacted by the General 
Assembly through the 1987 (Regular Session, 1988) Session affect- 
ing Chapters 53 through 57B of the General Statutes. 


Annotations: 
Sources of the annotations to the General Statutes appearing in 
this volume are: 


North Carolina Reports through Volume 322, p. 116. 

North Carolina Court of Appeals Reports through Volume 89, 
p. 583. 

South Eastern Reporter 2nd Series through Volume 368, p. 
309. 

Federal Reporter 2nd Series through Volume 846, p. 78. 

Federal Supplement through Volume 683, p. 1410. 

Federal Rules Decisions through Volume 119, p. 460. 

Bankruptcy Reports through Volume 85, p. 182. 

Supreme Court Reporter through Volume 108, p. 1762. 

North Carolina Law Review through Volume 66, p. 837. 

Wake Forest Law Review through Volume 23, p. 398. 

Campbell Law Review through Volume 10, p. 352. 

Duke Law Journal through 1987, p. 976. 

North Carolina Central Law Journal through Volume 17, p. 
118. 

Opinions of the Attorney General. 
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The General Statutes of North Carolina 


1988 Cumulative Supplement 


VOLUME 2B, PART I 


Chapter 53. 
Banks. 


Article 1. 
Definitions. 


Sec. 
53-1. 


” ee 


“Bank,” “surplus,” “undivided 
profits,” and other words 
defined. 


Article 2. 
Creation. 


53-2. How incorporated. 
53-17.1. Supervisory acquisition of 
State association. 


Article 6. 


Powers and Duties. 


53-43. General powers. 

53-47. Limitations on investment in 
stocks. 

53-48. Limitation of loans. 

53-62. Establishment of branches; 
tellers’ windows and off- 
premises  customer-bank 
communications terminals. 

53-64. Unlawful to loan on bank’s own 
stock or stock of parent 
bank holding company. 

53-66. [Repealed.] 

53-67. Banks controlled by boards of 
directors. 


53-77.2A. Legal banking holidays. 
53-77.3. Banks suspending business 
during an emergency. 


Article 7. 
Officers and Directors. 


53-80. Qualifications of directors. 
53-91. When executive officers may 
borrow. 


Article 8. 


Commissioner of Banks and State 
Banking Commission. 

Sec. 

53-92. Appointment of Commissioner 
of Banks; State Banking 
Commission. 

53-93.1. Deputy commissioner. 

53-96. Salary of Commissioner; legal 
assistance and compensa- 
tion. 

53-97. [Repealed.] 

53-100. General or special investiga- 
tions of insolvent banks. 


Article 9. 
Bank Examiners. 


53-121. Examiners may make arrest. 


Article 10. 
Penalties. 


53-127. Use of “bank,” “banking,” or 
“trust” in corporate name. 


Article 12. 
Joint Deposits. 


53-146.1. (Effective July 1, 1989) Joint 
accounts. 

53-146.2. (Effective July 1, 1989) Trust 
accounts. 

53-146.3. (Effective July 1, 1989) Per- 
sonal agency accounts. 


Article 15. 


North Carolina Consumer Finance 
Act. 


53-166. Scope of Article; evasions; pen- 
alties; loans in violation of 
Article void. 

53-168. License required; showing of 
convenience, advantage 


1988 CUMULATIVE SUPPLEMENT 


Sec. 
and financial responsibil- 
ity; investigation of appli- 
cants; hearings; existing 
businesses; contents of li- 
cense; transfer; posting. 

(Effective until July 31, 1989) 
Conduct of other business 
in same office. 

(Effective July 31, 1989) Con- 
duct of other business in 
same office. 

Maximum rate of charge; com- 
putation of charges; limita- 
tion on interest after judg- 
ment; limitation on inter- 
est after maturity of the 
loan; inapplicability of 
other sections. 

Default charge; fee for returned 
checks. 

Optional rates, maturities and 
amounts. 

Limitations and prohibitions on 
practices and agreements. 

Review of regulations, order or 
act of Commission or Com- 
missioner. 

Insurance. 


Article 16. 
Sale of Checks Act. 


53-206. Notice of denial or revocation of 
license; hearing; appeal. 


Article 17. 


North Carolina Regional 
Reciprocal Banking 
Act. 


53-172. 


53-172. 


53-173. 


53-175. 
53-176. 
53-180. 


53-188. 


53-189. 


53-209. 
53-210. 
53-211. 


Title. 

Definitions. 

Acquisitions by regional bank 
holding companies. 

Exceptions. 

Prohibitions. 

Applicable laws, rules and regu- 
lations. 


53-212. 
53-213. 
53-214. 


Sec. 

53-215. Appeal of Commissioner’s deci- 
sion. 

53-216. Periodic reports; interstate 
agreements. 


53-217. Enforcement. 
53-218. Nonseverability. 
53-219 to 53-224. [Reserved.] 


Article 18. 


Bank Holding Company Act 
of 1984. 


53-225. Title and scope. 

53-226. Definitions. 

53-227. Registration of bank holding 

companies. 

53-227.1. Criteria for certain bank hold- 
ing company acquisitions. 

Cease and desist. 

Acquisition and control of cer- 
tain nonbank banking in- 
stitutions. 

Rules. 

Appeal of Commissioner’s deci- 
sion. 

Fees. 


53-228. 
53-229. 


53-230. 
53-231. 
53-232. 

Article 19. 


Registration of Mortgage Bankers 
and Brokers. 


53-233. 
53-234. 
53-235. 


Title and scope. 

Definitions. 

Registration requirements of 
mortgage bankers and 
mortgage brokers. 

Registration procedures. 

Registration by the Commis- 
sioner. 

Prohibited activities of mort- 
gage bankers and mortgage 
brokers. 

Cease and desist; revocation of 
registration certificate. 
Appeal of Commissioner’s deci- 

sion. 

Rules and regulations. 

Fees. 


53-236. 
53-237. 


53-238. 


53-239. 
53-240. 


53-241. 
53-242. 


§53-1 


BANKS 


§53-1 


ARTICLE 1. 


Definitions. 


§ 53-1. “Bank,” “surplus,” “undivided profits,” and 
other words defined. 


The following definitions shall be applied to the terms used in 


this Chapter: 


(1) Bank. — The term “bank” shall be construed to mean any 


corporation, other than savings and loan associations, sav- 
ings banks, industrial banks, and credit unions, receiving, 
soliciting or accepting money or its equivalent on deposit 
as a business. 


(9) Unimpaired Capital Fund. — The term “unimpaired capi- 


tal fund” means the total of the amount of unimpaired 
common stock, preferred stock, surplus, undivided profits, 
reserve for contingencies and other capital reserves (ex- 
cluding accrued dividends on preferred stock and limited 
life preferred stock), mandatory convertible instruments, 
allowance for possible loan losses, and the amount of capi- 
tal debentures or notes, convertible or otherwise, having 
an average original maturity of at least seven years, which 
have been specifically designated as part of the bank’s un- 
impaired capital fund by resolution duly adopted by the 
board of directors of the bank; provided, that upon pay- 
ment of such capital debentures or notes or upon accumu- 
lation of funds in a sinking fund for amortization of such 
debentures or notes, unimpaired capital fund shall be re- 
duced by the amount of such payment or accumulation. 
The terms and conditions of any issue of or prepayment of 
capital debentures or notes must have the prior written 
approval of the Commissioner of Banks affirming that in 
his opinion such issue or prepayment is in the best interest 
of the depositors, creditors and stockholders of the bank. 
(1921, c. 4, s. 1; C.S., s. 216(a); 1927, c. 47, s. 1; 1931, c. 243, 
s. 5; 1945, c. 743, s. 1; 1967, c. 789, s. 21; 1979, c. 483, s. 2; 
1983, .c.,.214,,8. 1; 1985, c...677, s: 3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — 

Session Laws 1985, c. 677, s. 7 pro- 
vides: “The provisions of this act shall 
not apply to any institution chartered as 
a savings bank prior to the effective date 
of this act and any such institution shall 
continue to be regulated and supervised 
in accordance with the laws of the State 
of North Carolina in effect prior to ratifi- 


cation of this act.” The act was ratified 
July 10, 1985, and became effective on 
that date. 

Effect of Amendments. — The 1983 
amendment, effective April 22, 1983, in- 
serted the language beginning “undi- 
vided profits, reserve” and ending “pos- 
sible loan losses” in the first sentence of 
subdivision (9). 

The 1985 amendment, effective July 
10, 1985, rewrote subdivision (1), defin- 
ing “Bank.” 
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ARTICLE 2. 


Creation. 


§ 53-2. How incorporated. 


Any number of persons, not less than five, who may be desirous of 
forming a company and engaging in the business of establishing, 
maintaining, and operating banks of discount and deposit to be 
known as commercial banks, or operating banks engaged in doing a 
trust and fiduciary business, shall be incorporated in the manner 
following and in no other way; that is to say, such persons shall, by 
a certificate of incorporation under their hands and seals set forth: 

(3) The nature of its business, whether that of a commercial 
bank, trust company, or a combination of both such classes 
of business, 

(1921. :c. 4, js: 2; C.Sm% sz 217(a); 1927,-c.,47, 8/2; 1929.¢. 72, 8. 1; 
1947, c. 781; 1953, c. 1209, s. 3; 1963, c. 793, s. 2; 1967, c. 789, s. 1; 
1985, c. 677, s. 4.) 


Only Part of Section Set Out.— As amendment, effective July 10, 1985, de- 
the rest of the section was not affected leted “or engaging in the business of es- 
by the amendment, it is not set out. tablishing, maintaining, and operating 

Editor’s Note. — Session Laws 1985, _ offices of loan and deposits to be known 
c. 677, s. 7 provides: “The provisions of as savings banks, or of establishing, 
this act shall not apply to any institu- maintaining, and operating banks hav- 
tion chartered as a savings bank priorto ing departments for both classes of busi- 
the effective date of this act and any ness” following “banks of discount and 
such institution shall continue to be reg- deposit to be known as commercial 
ulated and supervised in accordance’ banks” in the introductory paragraph 
with the laws of the State of North Caro- and in subdivision (3) deleted “savings 
lina in effect prior to ratification of this bank” following “commercial bank” and 
act.” The act was ratified July 10, 1985, substituted “a combination of both such 
and became effective on that date. classes” for “a combination of two or 

Effect of Amendments. — The 1985 more or all of such classes.” 


§ 53-12. Merger or consolidation of banks. 
CASE NOTES 


Quoted in Carolina First Nat’] Bank 
v. Douglas Gallery of Homes, Ltd., 68 
N.C. App. 246, 314 S.E.2d 801 (1984). 


§ 53-13. Merged or consolidated banks deemed one 
bank. 


CASE NOTES 


Right to Enforce Claim after bank’s holder status by operation of law. 
Merger. — In a bank merger, the sur- Carolina First Nat’l Bank v. Douglas 
viving bank or its transferee has the le- Gallery of Homes, Ltd., 68 N.C. App. 
gal right to enforce a claim because the 246, 314 S.E.2d 801 (1984). 
surviving bank succeeds to the merged | 
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§ 53-17.1. Supervisory acquisition of State associa- 
tion. 


(a) A commercial bank may be chartered under the supervisory 
provisions provided in this section and may enter into and consum- 
mate the purchase and assumption transaction contemplated by 
subdivision (1) of this subsection if: 

(1) The commercial bank proposes to purchase all or substan- 
tially all of the book assets and to assume all or substan- 
tially all of the book liabilities of an eligible State associa- 
tion; and 

(2) The Commissioner of Banks approves such chartering and 
such purchase and assumption pursuant to subsection (c) 
of this section. 

(b) A State association, as defined in G.S. 54B-4, is an eligible 
State association if it is insured by a mutual deposit guaranty asso- 
ciation, as defined in Article 12, Chapter 54B of the General Stat- 
utes, which will provide financial assistance for a transaction au- 
thorized by this section, and if the Administrator, as defined in G.S. 
54B-4, has found, pursuant to G.S. 54B-44, that such State associa- 
tion is unable to operate in a safe and sound manner. 

(c) The Commissioner of Banks shall approve the chartering of a 
commercial bank, and the purchase and retention by such commer- 
cial bank of all or substantially all of the book assets and the as- 
sumption by such commercial bank of all or substantially all of the 
book liabilities, of an eligible State association, pursuant to this 
section if: 

(1) Such commercial bank satisfies the requirements of G.S. 
53-4; and 

(2) The chartering and such purchase and assumption will pro- 
mote the public interest. 

(d) Notwithstanding any regulatory or statutory requirement or 
provision to the contrary, chartering of a commercial bank, the 
acquisition by such bank of the assets and assumption of the liabili- 
ties of an eligible State association and actions taken by the Com- 
missioner of Banks pursuant to this section, are not subject to any 
notice or public hearing requirements, nor to the provisions of 
Chapter 150B of the General Statutes or any other administrative 
procedure requirements under Chapter 53 or Chapter 54B of the 
General Statutes, or otherwise, other than as stated in this section. 

(e) Notwithstanding any other provision of the General Statutes 
of this State, any bank holding company, as defined in G.S. 
53-210(4), may acquire a commercial bank chartered pursuant to 
this section, and a bank holding company which has acquired, di- 
rectly or indirectly, such a commercial bank may acquire a North 
Carolina bank or a North Carolina bank holding company, each as 
defined in G.S. 53-210, on the same terms and conditions, and sub- 
ject to the same regulatory requirements, as a North Carolina bank 
or North Carolina bank holding company could acquire a North 
Carolina bank holding company or a North Carolina bank. A pur- 
pose of this section is to remove the limitation imposed by Section 
3(d) of the Bank Holding Company Act of 1956, as amended (12 
U.S.C. § 1842(d)) on bank holding company acquisitions only to the 
extent of the limited supervisory circumstances provided for herein. 

(f) A bank holding company which acquires a commercial bank 
chartered pursuant to this section, and such commercial bank, shall 
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be deemed to be a North Carolina bank holding company and a 
North Carolina bank, respectively, as defined in, and for all pur- 
poses of G.S. 53-210. 

(g) Notwithstanding any regulatory or statutory requirement or 
provision to the contrary, a commercial bank chartered pursuant to 
this section shall, except as provided in this section, be a “bank” for 
all purposes of Chapter 53 of the General Statutes. _ 

(h) A commercial bank that is chartered pursuant to this section 
shall not receive any deposits, or conduct any other transactions 
with the public, until it has purchased the assets and assumed the 
liabilities of an eligible State association as contemplated by this 
section, and has received the certificate of authority provided for in 
G.S. 53-8. 

(i) No commercial bank may be chartered under this section, and 
no purchase and assumption may be consummated in reliance upon 
the authority provided in this section, after September 30, 1986. 
(1985 (Reg. Sess., 1986), c. 948, s. 1.) 


Editor’s Note. — Session Laws 1985 section effective upon ratification. The 
(Reg. Sess., 1986), c. 948,s.3 makesthis act was ratified July 8, 1986. 


ARTICLE 5D. 
Stockholders. 


§ 53-42.1. Change in bank control or management. 


Legal Periodicals. — For survey of 
1981 commercial law, see 60 N.C.L. Rev. 
1238 (1982). 


CASE NOTES 


Applied in Citicorp v. Currie, 75 N.C. 
App. 312, 330 S.E.2d 635 (1985). 


ARTICLE 6. 


Powers and Duties. 


§ 53-43. General powers. 


In addition to the powers conferred by law upon private corpora- 
tions, banks shall have the power: 

(4) Nothing contained in this section shall be deemed to autho- 
rize banking corporations to engage in the business of deal- 
ing in investment securities: Provided, however, that the 
term “dealing in investment securities” as used herein, 
shall not be deemed to include the purchasing and selling 
of securities without recourse, solely upon order, and for 
the account of, customers; and provided further, that “in- 
vestment securities,” as used herein, shall not be deemed 
to include obligations of the United States, or general obli- 
gations of any state or of any political subdivision thereof, 
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§53-47 


BANKS 


§53-47 


or of cities, towns, or other corporate municipalities of any 
state or obligations issued under authority of the Federal 
Farm Loan Act, as amended, or issued by the federal home 
loan banks or the Home Owner’s Loan Corporation. 

Any provision in conflict with this subdivision contained 
in the articles of incorporation heretofore issued to any 
banking corporation is hereby revoked. 


(1921, c. 4, s. 26; 1923, c. 148, s. 5; C.S., s. 220(a); Ex. Sess. 1924, 
c. 67; ‘1925; c. 279;'1927, c. 47, 8s. 5; 1931, c. 243) 's. 5; 1933, c. 303; 
1935, c. 81, s. 1; c. 82; 1937, c. 154; 1941, c. 77; 1943, c. 234; 1955, c. 
590; 1961, c. 954; 1967, c. 789, s. 6; 1969, c. 541, s. 8; c. 13803, ss. 8, 9; 


1979, c. 483, s. 4; 1981, c. 671, s. 7; 1983, c. 214, s. 2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — 

The 1983 amendment, effective April 


CASE 


Nothing in common law prohibits 
an order requiring production of 
bank records as part of an investiga- 
tion of criminal activities of the bank’s 
customers, and, if anything, the common 
law courts affirmatively possessed such 
power. By extension, then, the Superior 


22, 1983, deleted “either directly or 
through subsidiary corporations” follow- 
ing “dealing in investment securities” 
near the beginning of the first para- 
graph of subdivision (4). 


NOTES 


Courts of North Carolina continue to 
possess such power where the interests 
of justice so require. In re Superior 
Court Order Dated April 8, 1983, 70 
N.C. App. 63, 318 S.E.2d 843 (1984), 
rev d on other grounds, 315 N.C. 378, 
338 S.E.2d 307 (1986). 


§ 53-47. Limitations on investment in stocks. 


No bank shall make any investment in the capital stock of any 
other state or national bank: Provided, that nothing herein shall be 
construed to prevent banks doing business under this Chapter from 
subscribing to or purchasing, upon such terms as may be agreed 
upon, the capital stock of clearing corporations as defined in G.S. 
25-8-102(3), the capital stock of banks organized under that act of 
Congress known as the “Edge Act” or the capital stock of central 
reserve banks whose capital stock exceeds one million dollars 
($1,000,000). To constitute a central reserve bank as contemplated 
by this Chapter, at least fifty percent (50%) of the capital stock of 
such bank shall be owned by other banks. The investment of any 
bank in the capital stock of such central reserve bank or bank 
organized under the act of Congress commonly known as the “Edge 
Act,” shall at no time exceed ten percent (10%) of the paid-in capital 
and permanent surplus of the bank making same. No bank shall 
invest more than seventy-five percent (75%) of its unimpaired capi- 
tal fund in the stocks of other corporations, firms, partnerships, or 
companies, unless such stock is purchased to protect the bank from 
loss. The foregoing limitation shall not apply to stock or ownership 
interests acquired in corporations, firms, partnerships or companies 
which hold banking premises or which are bank operating subsidi- 
aries of such bank. The term “invest” shall be deemed to include 
operating a business entity acquired by the bank, provided, how- 
ever, that no bank shall make any such investment resulting in 
operations which are not closely related to banking without the 
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prior written approval of the Commissioner of Banks. The Commis- 
sioner of Banks shall monitor the impact of investment activities of 
banks under this section on the safety and soundness of such banks. 
Any stocks owned or hereafter acquired in excess of the limitations 
herein imposed shall be disposed of at public or private sale within 
six months after the date of acquiring the same, and if not so dis- 
posed of they shall be charged to profit and loss account, and no 
longer carried on the books as an asset. The limit of time in which 
said stocks shall be disposed of or charged off the books of the bank 
may be extended by the Commissioner of Banks if in his judgment 
it is for the best interest of the bank that such extension be granted; 
provided that the limitations imposed in this section on the owner- 
ship of stock in or securities of corporations is suspended to the 
extent (and to that extent only) that any bank operating under the 
supervision of the Commissioner of Banks may subscribe for and 
purchase shares of stock in or debentures, bonds or other types of 
securities of any corporation organized under the laws of the United 
States of America for the purpose of insuring to depositors a part or 
all of their funds on deposit in banks where and to such extent as 
such stock or security ownership is required in order to obtain the 
benefits of such deposit insurance for its depositors. (1921, c. 4, s. 
28; C.S., s. 220(c); 1931, c. 243, s. 5; 1935, c. 81, s. 3; 1973, c. 497, s. 
7; 1983, c. 214, s. 3.) 


Effect of Amendments. — The 1983 __ percent (50%) of its permanent surplus” 
amendment, effective April 22, 1983, in the fourth sentence and inserted the 
substituted “seventy-five percent (75%) present fifth, sixth, and seventh sen- 
of its unimpaired capital fund” for “fifty — tences. 


§ 53-48. Limitation of loans. 


(a) The total loans and extensions of credit, both direct and indi- 
rect, by a bank to a person, other than a municipal corporation for 
money borrowed, including in the liabilities of a firm the liabilities 
of the several members thereof, outstanding at one time and not 
fully secured, as determined in a manner consistent with subsection 
(b) of this section, by collateral having a market value at least 
equal to the amount of the loan or extension of credit shall not 
exceed fifteen percent (15%) of the unimpaired capital fund of the 
bank. 

(b) The total loans and extensions of credit, both direct and indi- 
rect, by a bank to a person outstanding at one time and fully se- 
cured by readily marketable collateral having a market value, as 
determined by reliable and continuously available price quotations, 
at least equal to the amount of the funds outstanding shall not 
exceed ten percent (10%) of the unimpaired capital fund of the 
bank. This limitation shall be separate from and in addition to the 
limitation contained in subsection (a) above. 

(c) The discount of bills of exchange drawn in good faith against 
actual existing values, the discount of solvent trade acceptances or 
other solvent commercial or business paper actually owned by the 
person negotiating the same, loans or extensions of credit secured 
by a segregated deposit account in the lending bank, the purchase 
of bankers acceptances of the kind described in section 13 of the 
Federal Reserve Act and issued by other banks, and the purchase of 
any notes and the making of any loans, secured by not less than a 
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like face amount of bonds of the United States, or an agency of the 
United States, or other obligations guaranteed by the United States 
Government, or State of North Carolina or certificates of indebted- 
ness of the United States, or agency thereof, or other obligations 
guaranteed by the United States Government, shall not be consid- 
ered as money borrowed within the meaning of this section: Pro- 
vided, however, that the limitations of this section shall not apply 
to loans or obligations to the extent that they are secured or covered 
by guarantees or by commitments or agreements to take over or 
purchase the same, made by any federal reserve bank or by the 
United States or any department, board, bureau, commission or 
establishment of the United States, including any corporation 
wholly owned directly or indirectly by the United States. 

(d) For purposes of this section, the term “person” shall be 
deemed to include an individual, or a corporation, partnership, 
trust, association, joint venture, pool, syndicate, sole proprietorship, 
unincorporated organization or any other form of entity not specifi- 
cally listed herein. Loans or extensions of credit to one person in- 
clude loans made to other persons when the proceeds of the loans or 
extensions of credit are to be used for the direct benefit of the first 
person or the persons are engaged in a common enterprise. The 
Commissioner of Banks shall monitor the lending activities of 
banks under this section for undue credit concentrations and inade- 
quate risk diversification which could adversely affect the safety 
and soundness of such banks. (1921, c. 4, s. 29; 1923, c. 148, s. 6; 
C.S., s. 220(d); 1925, c. 119, s. 1; 1927, c. 47, s. 7; 1937, c. 419; 1943, 
c. 204; 1945, c. 127, s. 1; 1967, c. 789, s. 9; 1979, c. 483, s. 6; 1983, c. 
214, s. 4.) 


Effect of Amendments. — The 1983 
amendment, effective April 22, 1983, re- 
wrote this section. 


§ 53-62. Establishment of branches; tellers’ win- 
dows and off-premises customer-bank 
communications terminals. 


(c) Such branch banks shall be operated as branches of and under 
the name of the parent bank, and under the control and direction of 
the board of directors and executive officers of said parent bank. 
The board of directors of the parent bank shall elect a cashier or 
such other officers as may be required to properly conduct the busi- 
ness of such branch: Provided, that the Commissioner of Banks 
shall not authorize the establishment of any branch or teller’s win- 
dow, the capital of whose parent bank is not sufficient in an amount 
to provide for the capital of at least one hundred thousand dollars 
($100,000) for the parent bank, and a capital of at least one hun- 
dred thousand dollars ($100,000) for each branch or teller’s window 
which it proposed to establish in cities or towns of 3,000 population 
or less; at least one hundred fifty thousand dollars ($150,000) in 
cities or towns whose population exceeds 3,000 but does not exceed 
10,000; at least two hundred thousand dollars ($200,000) in cities or 
towns whose population exceeds 10,000, but does not exceed 25,000; 
at least two hundred fifty thousand dollars ($250,000) in cities or 
towns whose population exceeds 25,000, but does not exceed 50,000; 
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at least three hundred thousand dollars ($300,000) in cities or 
towns whose population exceeds 50,000. The provisions of this sub- 
section shall not be retroactive with respect to branches or teller’s 
windows established or approved by the State Banking Commission 
rior to June 11, 1963. If a bank which hereafter proposes to estab- 
ish a branch or teller’s window is deficient in capital stock as mea- 
sured by the above set-forth formula, it shall not be necessary for 
such bank to provide or allocate additional capital for branches or 
teller’s windows established or approved by the State Banking 
Commission prior to June 11, 1963, until such a time as such bank 
makes application for an additional branch or teller’s window. At 
that time sufficient capital and surplus must be allocated to bring 
the parent bank and all branches and teller’s windows into compli- 
ance with the above requirements. The bank may, at its option, 
allocate capital stock and unimpaired surplus, or either, to its 
branches and teller’s windows and may determine the proportion of 
each, or may allocate all capital stock or all unimpaired surplus. In 
applying this section, population shall be ascertained by the last 
preceding national census; provided, however, with respect to any 
branch or teller’s windows established or approved by the State 
Banking Commission before June 11, 1963, population shall be as- 
certained by the last national census preceding the establishment 
of such branch. 

(1921, c. 4, s. 43; Ex. Sess. 1921, c. 56, s. 2; C.S., s. 220(r); 1927, c. 
47, s. 8; 1931, c. 243, s. 5; 1933, c. 451, s. 1; 1935, c. 189; 1947, c. 
990; 1953, c. 1209, ss. 2, 5; 1963, c. 793, s. 3; 1967, c. 789, s. 11; 
1975, cc. 553, 850; 1983, c. 214, s. 5.) 


Only Part of Section Set Out.— As conduct and management of said 
the rest of the section was not affected branch, but not of the parent bank of 
by the amendment, it is not set out. any branch save that of which they are 

Effect of Amendments. — The 1983 officers, managers, or committee” pre- 
amendment, effective April 22, 1983, de- ceding the proviso in the second sen- 
leted “and a board of managers or loan tence of subsection (c). 
committee shall be responsible for the 


§ 53-64. Unlawful to loan on bank’s own stock or 
stock of parent bank holding company. 


It shall be unlawful for any bank to make any loan secured by the 
pledge of its own shares of stock or the stock of its parent bank 
holding company, nor shall any bank be the holder as pledgee, or as 
purchaser, of any portion of its capital stock or of the capital stock 
of its parent bank holding company unless such stock is purchased 
or pledged to it to prevent loss upon a debt previously contracted in 
good faith. Provided, that whenever any bank shall have shares of 
its own stock or the stock of its parent bank holding company sold 
to, or pledged to it, for the purpose of preventing a loss upon a debt 
previously contracted, it shall dispose of all such shares of stock 
within a period of six months from the date such stock was sold or 
pledged to it and if not so disposed of, the same shall be charged to 
profit and loss and no longer carried as an asset of the bank. ( £921, 
c. 4, s. 45; C.S., s. 220(t); 1927, c. 47, s. 9; 1983, c. 214, s. 6.) 
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Effect of Amendments. — The 1983 sentences and inserted “or of the capital 
amendment, effective April 22, 1983, in- stock of its parent bank holding com- 
serted “or the stock of its parent bank pany” in the first sentence. 
holding company” in the first and second 


§ 53-66: Repealed by Session Laws 1983, c. 214, s. 7, effective 
April 22, 1983. 


§ 53-67. Banks controlled by boards of directors. 


The corporate powers, business, and property of banks doing busi- 
ness under this Chapter shall be exercised, conducted, and con- 
trolled by its board of directors, which shall meet at least quarterly. 
Such board shall consist of not less than five directors, to be chosen 
by the stockholders, and shall hold office for the term for which 
they are elected, and until their successors are elected and quali- 
fied. The annual meeting of stockholders for the election of direc- 
tors shall be held at such time as may be designated by the charter 
or the bylaws of the bank but shall be held not later than the thirty- 
first day of March in each year. In addition to the foregoing powers 
relating to the fixing of the number and the election of directors, 
the stockholders of a bank, at any stockholders’ meeting, special or 
annual, may authorize not more than two additional directorships 
which may be left unfilled and to be filled in the discretion of the 
directors of the institution during the interval between such stock- 
holders’ meetings. Aside from the specific provisions of this section, 
the number, election, term and classification of the directors of 
banks doing business under this Chapter shall be governed by the 
provisions of the Business Corporation Act. (1921, c. 4, s. 48; C.S., s. 
tants 1925, c..170; 1965, c. 188; 1967, c. 789, s. 12; 1983, c. 24, ss. 
SY 22! 


Effect of Amendments. — The 1983 Legal Periodicals. — For note, “The 
amendment, effective February 22, Need for Antitrust Legislation Tailored 
1983, substituted “the term for which to the Specific Concerns of Bank-Non- 


they are elected” for “one year” in the bank Director Interlocks,” see 1982 
second sentence and added the last sen- Duke L.J. 938. 
tence. 


§ 53-77.2A. Legal banking holidays. 


(a) DY, bank, as defined by G.S. 53-1 or G.S. 53-136, including 
national anking associations and any branch or office of any of the 
foregoing located in this State, which operates on a five-day or six- 
day week basis, shall observe as legal banking holidays the follow- 
ing: 

(1) New Year’s Day, January 1; 

(2) Monday, January 2, when January 1 (New Year’s Day) 
falls on a Sunday; 

(3) Monday, January 3, when January 1 (New Year’s Day) 
falls on a Saturday; 

(4) President’s Day, the third Monday in February; 

(4a) Good Friday; 

(5) Memorial Day, the last Monday in May; 

(6) Independence Day, July 4; 

(7) Muay’ July 5, when J sates 4 (Independence Day) falls on a 
Sunday; 
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(8) Friday, July 3, when July 4 (Independence Day) falls on a 


Saturday; 


(9) Labor Day, the first Monday in September; 

(10) Thanksgiving Day, the fourth Thursday in November; 
(11) Christmas Day, December 25; 

(12) Monday, December 26, when December 25 (Christmas 


Day) falls on a Sunday; 


(13) Monday, December 27, when December 25 (Christmas 
Day) falls on a Saturday. 

(b) Any banking institution as defined in subsection (a), operat- 

ing on a six-day week basis, may, in addition to the above-named 

legal banking holidays, observe all other legal public holidays des- 


ignated by G.S. 103-4. 


(c) Repealed by Session Laws 1987, c. 853, s. 1, effective August 
T45 1987. (1977s c.-99,-s. 27 1987 c. 85d, 823° 0. (80d,.5, ne 


Effect of Amendments. — Session 
Laws 1987, c. 851, s. 3 effective August 
14, 1987, substituted “Good Friday” for 
“Easter Monday” in subdivision (a)(4) as 
it read prior to amendment by Session 
Laws 1987, c. 853, s. 1. 

Session Laws 1987, c. 853, s. 1, effec- 
tive August 14, 1987, substituted “and 
any branch or office” for “and federal re- 
serve bank, or any branch or office,” in- 
serted “or six-day,” and substituted 
“shall observe” for “may observe” in the 
introductory language of subsection (a), 


rewrote subdivision (a)(4), inserted sub- 
division (4a), relating to Good Friday, 
substituted “Friday, July 3” for “Mon- 
day, July 6” in subdivision (a)(8), re- 
wrote subdivision (a)(12), which for- 
merly read “December 26,” substituted 
“as defined in subsection (a)” for “as 
hereinabove defined” in subsection (b), 
and deleted subsection (c), relating to re- 
maining open on legal holidays.” 

The section is set out above as 
amended by Session Laws 1987, c. 853, 
Chal 


§ 53-77.3. Banks suspending business during an 


emergency. 


(a) As used in this section, unless the context otherwise requires: 
(1) “Bank” includes commercial banks, industrial banks, trust 


companies, any branch or agency of a foreign banking or- 
ganization, any person or association of persons lawfully 
carrying on the business of banking, whether incorporated 
or not, and, to the extent that the provisions hereof are not 
inconsistent with and do not infringe upon paramount fed- 
eral law, also includes national banks. 


(2) “Emergency” means any condition or occurrence, which 


may interfere physically with the conduct of normal busi- 
ness operations at one or more or all of the offices of a 
bank, or which poses an imminent or existing threat to the 
safety or security of persons or property, or both. Without 
limiting the generality of the foregoing, an emergency may 
arise as a result of any one or more of the following: fire; 
flood; earthquake; hurricanes; wind, rain, or snow storms; 
labor disputes and strikes; power failures; transportation 
failures; interruption of communication facilities; short- 
ages of fuel, housing, food, transportation or labor; robbery 
or attempted robbery; actual or threatened enemy attack; 
epidemics or other catastrophes; riots, civil commotions, 
patch acts of lawlessness or violence, actual or threat- 
ened. 
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(3) “Office” means any place at which a bank transacts its 
business or conducts operations related to its business. 

(4) “Officers” means the person or persons designated by the 
board of directors, board of trustees, or other governing 
body of a bank, to act for the bank in carrying out the 
provisions of this section or, in the absence of any such 
designation or of the officer or officers so designated, the 
president or any other officer currently in charge of the 
bank or of the office or offices in question. 

(1971, c.,465;..1985,;c..677, s...5.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 677, s. 7 provides: “The provisions of 
this act shall not apply to any institu- 
tion chartered as a savings bank prior to 
the effective date of this act and any 
such institution shall continue to be reg- 


with the laws of the State of North Caro- 
lina in effect prior to ratification of this 
act.” The act was ratified July 10, 1985, 
and became effective on that date. 

Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, de- 
leted “savings bank” following “indus- 
trial banks” in subdivision (a)(1). 


ulated and supervised in accordance 


ARTICLE 7. 


Officers and Directors. 


§ 53-80. Qualifications of directors. 


Every director of a bank doing business under this Chapter shall 
be the owner and holder of shares of stock in the bank representing 
not less than one thousand dollars ($1,000) book value as of the last 
business day of the calendar year immediately prior to the election 
of such director. For the purpose of this section, book value shall 
consist of common capital stock, unimpaired surplus, undivided 
profits, and reserves for contingencies if any such reserves are seg- 
regations of capital. Where directors are appointed during the in- 
terval between stockholders’ meetings pursuant to the provisions of 
G.S. 53-67, such directors shall hold the required qualifying shares 
as of the time of their appointment. Notwithstanding the proviso at 
the end of this section, where the bank is a wholly owned subsid- 
iary, the required qualifying shares shall be shares in the parent 
corporation, whether or not the bank was doing business before 
February 18, 1921. And every such director shall hold such shares 
in his own name unpledged and unencumbered in any way. The 
office of any director at any time violating any of the provisions of 
this section shall immediately become vacant, and the remaining 
directors shall declare his office vacant and proceed to fill such 
vacancy forthwith. Not less than three fourths of the directors of 
every bank doing business under this Chapter shall be residents of 
the State of North Carolina: Provided, that as to banks doing busi- 
ness before February 18, 1921, the requirements as to amount of 
stock owned by a director shall not apply unless the Commissioner 
of Banks shall rule that such director is not bona fide discharging 
his duties. (1921, c. 4, s. 51; C.S., s. 221(c); 1931, c. 243, s. 5; 1979, c. 
483, s. 8; 1983, c. 214, s. 8.) 
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Effect of Amendments. — The 1983 of the fourth sentence and added 
amendment, effective April 22, 1983, in- “whether or not the bank was doing 
serted “Notwithstanding the proviso at business before February 18, 1921” at 
the end of this section” at the beginning the end of the fourth sentence. 


§ 53-91. When executive officers may borrow. 


(a) No executive officer of a bank, nor a firm or partnership of 
which such executive officer is a member, nor a corporation in 
which such executive officer owns a controlling interest, shall bor- 
row an amount exceeding twenty-five thousand dollars ($25,000) 
from the bank of which he is an executive officer except upon good 
collateral or other ample security or endorsement. Collateral or 
other security is not required with respect to a loan or loans made 
to an executive officer pursuant to this section when the total 
amount of such loan or loans, in the aggregate, does not exceed 
twenty-five thousand dollars ($25,000). 

(b) Any loan in excess of twenty-five thousand dollars ($25,000) 
made pursuant to this section shall be made only upon the prior 
approval of the board of directors of the bank. A certified copy of a 
resolution approving any such loan, duly adopted by a majority of 
the board of directors and entered upon the minutes, including the 
names of the directors approving the resolution, shall be main- 
tained in the office in which the indebtedness is housed and shall 
set forth the amount of the loan and a brief description of the secu- 
rity upon which the loan is made. 

A loan made pursuant to this section and not exceeding twenty- 
five thousand dollars ($25,000) shall not require the approval of the 
board of directors. 

(c) Inno event shall loans the total of which exceeds two hundred 
fifty thousand dollars ($250,000) be made by a bank to any execu- 
tive officer of such bank; provided, however, this limitation shall 
not apply to loans extended to any officer or employee for the pur- 
chase of a primary residence. 

(d) This section shall not apply to directors who are not executive 
officers. 

(e) For purposes of the section, the term “executive officer” shall 
mean an officer who has authority to participate in major policy- 
making functions of the bank. (1921, c. 4, s. 62; C.S., s. 221(n); 1925, 
c. 119, s. 2; 1927, c. 47, s. 12; 1967, c. 789, s. 15; 1969, c. 41; 1979, c. 
483, s. 9; 1983, c. 214, s. 9; 1987, c. 459.) 


Effect of Amendments. — The 1983 The 1987 amendment, effective June 
amendment, effective April 22, 1983, 23, 1987, rewrote this section, which for- 
added a proviso at the end of subsection merly related to when officers and em- 
(d) as it read prior to the 1987 amend- ployees could borrow. 
ment. 
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ARTICLE 8. 


Commissioner of Banks and State Banking 
Commission. 


§ 53-92. Appointment of Commissioner of Banks; 
State Banking Commission. 


On or before April 1, 1983, and quadrennially thereafter, the 
Governor shall appoint a Commissioner of Banks subject to confir- 
mation by the General Assembly in joint session. The name of the 
Commissioner of Banks shall be submitted to the General Assem- 
bly on or before February 1, of the year in which the term of his 
office begins. The term of office for the Commissioner of Banks shall 
be four years. In case of a vacancy in the office of Commissioner of 
Banks for any reason prior to the expiration of his term of office, the 
name of his successor shall be submitted by the Governor to the 
General Assembly, not later than four weeks after the vacancy 
arises. If a vacancy arises in the office when the General Assembly 
is not in session, the Commissioner of Banks shall be appointed by 
the Governor to serve on an interim basis pending confirmation by 
the General Assembly. 

The State Banking Commission, which has heretofore been cre- 
ated, shall consist of the State Treasurer, who shall serve as an ex 
officio member thereof, 12 members appointed by the Governor, and 
two members appointed by the General Assembly under G.S. 
120-121, one of whom shall be appointed upon the recommendation 
of the President of the Senate and one of whom shall be appointed 
upon the recommendation of the Speaker of the House of Represen- 
tatives. The Governor shall appoint five practical bankers and 
seven persons selected primarily as representatives of the borrow- 
ing public. The person appointed by the General Assembly upon the 
recommendation of the President of the Senate shall be a practical 
banker. The person appointed by the General Assembly upon the 
recommendation of the Speaker of the House shall be a person 
selected primarily as a representative of the borrowing public. The 
persons selected primarily as representatives of the borrowing pub- 
lic shall not be employees or directors of any financial institution 
nor shall they have any interest in any regulated financial institu- 
tion other than as a result of being a depositor or borrower. Under 
this section, no person shall be considered to have an interest in a 
financial institution whose interest in any financial institution 
does not exceed one-half of one percent (1/2 of 1%) of the capital stock 
of that financial institution. These members of the Commission 
shall be selected so as to fully represent the consumer, industrial, 
manufacturing, professional, business and farming interests of the 
State. No person shall serve on the Commission for more than two 
complete consecutive terms. As the terms of office of the appointive 
members of the Commission expire, their successors shall be ap- 
pointed by the person appointing them, for terms of four years each. 
Any vacancy occurring in the membership of the Commission shall 
be filled by the appropriate appointing officer for the unexpired 
term, except that vacancies among members appointed by the Gen- 
eral Assembly shall be filled in accordance with G.S. 120-122. The 
appointed members of the Commission shall receive as compensa- 
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tion for their services the same per diem and expenses as is paid to 
the members of the Advisory Budget Commission. This compensa- 
tion shall be paid from the fees collected from the examination of 
banks as provided by law. 

The Banking Commission shall meet at such time or times, and 
not less than once every three months, as the Commission shall, by 
resolution, prescribe, and the Commission may be convened in spe- 
cial session at the call of the Governor, or upon the request of the 
Commissioner of Banks. The State Treasurer shall be chairman of 
the said Commission. 

No member of said Commission shall act in any matter affecting 
any bank in which he is financially interested, or with which he is 
in any manner connected. No member of said Commission shall 
divulge or make use of any information coming into his possession 
as a result of his service on such Commission, and shall not give out 
any information with reference to any facts coming into his posses- 
sion by reason of his services on such Commission in connection 
with the condition of any State banking institution, unless such 
information shall be required of him at any hearing at which he is 
duly subpoenaed, or when required by order of a court of competent 
jurisdiction. 

A quorum shall consist of a majority of the total membership of 
the Banking Commission. A majority vote of the members qualified 
with respect to a matter under review present at that meeting shall 
constitute valid action of the Banking Commission. The State Trea- 
surer and all disqualified members who are present shall be 
counted to determine whether a quorum is present at a meeting. 

The Commissioner of Banks shall act as the executive officer of 
the Banking Commission, but the Commission shall provide, by 
rules and regulations, for hearings before the Commission upon any 
matter or thing which may arise in connection with the banking 
laws of this State upon the request of any person interested therein, 
and review any action taken or done by the Commissioner of Banks. 

The Banking Commission is hereby vested with full power and 
authority to supervise, direct and review the exercise by the Com- 
missioner of Banks of all powers, duties, and functions now vested 
in or exercised by the Commissioner of Banks under the banking 
laws of this State; any party to a proceeding before the Banking 
Commission may, within 20 days after final order of said Commis- 
sion and by written notice to the Commissioner of Banks, appeal to 
the Superior Court of Wake County for a final determination of any 
question of law which may be involved. The cause shall be entitled 
“State of North Carolina on Relation of the Banking Commission 
against (here insert name of appellant).” It shall be placed on the 
civil issue docket of such court and shall have precedence over other 
civil actions. In the event of an appeal the Commissioner shall 
certify the record to the Clerk of Superior Court of Wake County 
within 15 days thereafter. (1931, c. 243, s. 1; 1935, c. 266; 1939, c. 
91, s. 1; 1949, c. 372; 1953, c. 1209, ss. 4, 6; 1961, c. 547, s. 2; 1967, c. 
789, s. 16; 1969, c. 844, s. 6; c. 920; 1979, c. 478, s. 1; 1981, c. 884, s. 
1; 1983, c. 328, ss. 1, 3; 1985, c. 318.) 


Editor’s Note. — Session Laws 1983, Commission created in s. 1 of the act 
c. 328, s. 2, provides that the initial shall expire April 1, 1987. 


terms of persons appointed to fill the Session Laws 1983, c. 328, s. 5, pro- 
three positions on the State Banking vides that the term of office of the Com- 
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missioner of Banks holding office on 
June 1, 1983, shall not be affected by the 
provisions of the act. 

Session Laws 1985, c. 318, s. 2 pro- 
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The 1983 amendment, effective June 
1, 1983, rewrote the first and second 
paragraphs. 

The 1985 amendment, effective June 


vides that the act shall not affect any 
pending litigation. 
Effect of Amendments. — 


4, 1985, added the present fifth para- 
graph. 


§ 53-93.1. Deputy commissioner. 


The Commissioner of Banks shall appoint, with approval of the 
Governor, and may remove at his discretion a deputy commissioner, 
who, in the event of the absence, death, resignation, disability or 
disqualification of the Commissioner of Banks, or in case the office 
of commissioner shall for any reason become vacant, shall have and 
exercise all the powers and duties vested by law in the Commis- 
sioner of Banks. He shall receive such compensation as shall be 
fixed by the General Assembly in the Current Operations Appropri- 
ations Act. 

Irrespective of the conditions under which the deputy commis- 
sioner may exercise the powers and perform the duties of the Com- 
missioner of Banks, pursuant to the preceding paragraph, such dep- 
uty commissioner, in addition thereto, is hereby authorized and 
empowered at any and all times, at the discretion of the Commis- 
sioner of Banks, to perform such duties and exercise such powers of 
the Commissioner of Banks in the name of and on behalf of the 
Commissioner as the Commissioner, in his discretion, may direct. 

This section is not to be construed to modify the provisions of G.S. 
53-97. (1959, c. 273; 1983, c. 717, s. 8; 1983 (Reg. Sess., 1984), c. 
1034, s. 164.) 


Editor’s Note. — Session Laws 1983, 
c. 717, s. 1, provides: “This act may be 
cited as the Separation of Powers Act of 
1983.” 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1034, s. 256 is a severability clause. 

Section 53-97, referred to in this sec- 
tion, was repealed by Session Laws 
1983, c. 328, s. 4. As to the filling of va- 
cancies in the office of the Commissioner 
of Banks, see now § 53-92. 

Effect of Amendments. — The 1983 


amendment, effective July 11, 1983, 
substituted “by the General Assembly in , 
the Budget Appropriation Act” for “by 
the Governor with the approval of the 
Advisory Budget Commission” in the 
second sentence of the first paragraph. 

The 1983 (Reg. Sess., 1984) amend- 
ment, effective July 1, 1985, substituted 
reference to the Current Operations Ap- 
propriations Act for reference to the 
Budget Appropriations Act in the first 
paragraph of this section. 


§ 53-96. Salary of Commissioner; legal assistance 
and compensation. 


The salary of the Commissioner of Banks shall be fixed by the 
General Assembly in the Budget Appropriation Act. The Governor 
may in his discretion appoint and assign to the Commissioner of 
Banks such legal assistance as in his judgment may be necessary. 
Compensation shall be within the salary classification for attorneys 
established by the State Personnel Commission. (1931, c. 243, s. 6; 
1957, c..541, s..3; 1979, 2nd Sess., c.. 1137, s.. 53; 1983, c..717,.s.-9.) 
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Editor’s Note. — Session Laws 1983, substituted “by the General Assembly in 
c. 717, s. 1, provides: “This act may be the Budget Appropriation Act” for “by 
cited as the Separation of Powers Act of the Governor subject to the approval of 
1983.” the Advisory Budget Commission” at 

Effect of Amendments. — The 1983 the end of the first sentence. 
amendment, effective July 11, 1983, 


§ 53-97: Repealed by Session Laws 1983, c. 328, s. 4, effective 
June 1, 1983. 


Cross References. — As to the fill- 
ing of vacancies in the office of the Com- 
missioner of Banks, see now § 53-92. 


§ 53-100. General or special investigations of insol- 
vent banks. 


Whenever it may appear to be to the public interest, the Gover- 
nor may cause a general or special investigation to be made of the 
affairs of any insolvent bank or banks, singly or in related groups, 
with a view to discovering and establishing the causes of the failure 
of such bank or banks, and responsibility therefor; and of discover- 
ing the dealings with such banks of persons, officers, corporations 
or municipalities which may have led to such insolvency or which 
may have endangered or involved any public funds therein. The 
Governor may assign counsel who shall prosecute such inquiry be- 
fore the Commissioner of Banks, or a deputy or commissioner ap- 
pointed by the Commissioner of Banks for the purpose; and the 
Commissioner of Banks is hereby empowered to conduct such inves- 
tigation either in person or through such commissioner or deputy 
appointed by him. The inquiry shall be held at the office of the 
Commissioner of Banks in the City of Raleigh or at any other place 
or places in the State designated by the Commissioner of Banks 
under such rules and regulations as the State Banking Commission 
may prescribe and may be adjourned from time to time as conve- 
nience may require. Attendance of witnesses and production of pa- 
pers may be required by subpoena under the hand of the Commis- 
sioner or his deputy, and on failure of any witness to appear as 
subpoenaed or his or her failure to produce any books or papers, as 
called for by such Commissioner or deputy on subpoena or other 
order due notice shall be served, at the instance of such Commis- 
sioner or deputy, of not less than three days to appear before a judge 
of the superior court residing in or holding courts within the district 
wherein such witness is subpoenaed or notified to appear of produce 
such records or papers, on a day certain and a place named, when 
such judge shall hear the matter and is authorized to punish such 
witness as for contempt as he may find on such hearing. 

A summary of such investigation shall be made with the findings 
and recommendations of the Commissioner thereon, and a copy 
thereof submitted to the Governor, and when the facts shall disclose 
that any person or persons are criminally responsible, a summary 
shall be sent to the district attorney of the prosecutorial district as 
defined in G.S. 7A-60 likely to have jurisdiction of the matter, 
whose duty it shall be to have the matter presented to the grand 
jury for its action. The Governor may employ counsel to assist in 
the prosecution of any person or persons criminally responsible and 
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fix his compensation and the manner of its payment. (1931, c. 243, 
s. 11; 1978, c. 47, s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 90.) 


Effect of Amendments. — The 1987 torial district as defined in G.S. 7A-60” 
(Reg. Sess., 1988) amendment, effective for “judicial district” near the end of the 
January 1, 1989, substituted “prosecu- first sentence of the second paragraph. 


ARTICLE 9. 


Bank Examiners. 


§ 53-121. Examiners may make arrest. 


When it shall appear to any examiner, by examination or other- 
wise, that any officer, agent, employee, director, stockholder, or 
owner of any bank has been guilty of a violation of the criminal 
laws of this State relating to banks, it shall be his duty, and he is 
hereby empowered to hold and detain such person or persons until a 
warrant can be procured for his arrest; and for such purposes such 
examiners shall have and possess all the powers of peace officers of 
such county, and may make arrest without warrant for past of- 
fenses. Upon report of his action to the Commissioner of Banks, said 
Commissioner may direct the release of the person or persons so 
held, or, if in his judgment such person or persons should be prose- 
cuted, the Commissioner of Banks shall cause the district attorney 
of the prosecutorial district in which such detention is had to be 
promptly notified, and the action against such person or persons 
shall be continued a reasonable time to enable the district attorney 
to be present at the trial. (1921, c. 4, s. 76; C.S., s. 223(e); 1931, c. 
2438, s. 5; 1973, c. 47, s. 2; 1987 (Reg. Sess., 1988), c. 1037, s. 91.) 


Effect of Amendments. — The 1987 torial district” for “judicial district” in 
(Reg. Sess., 1988) amendment, effective the last sentence. 
January 1, 1989, substituted “prosecu- 


ARTICLE 10. 


Penalties. 


§ 53-127. Use of “bank,” “banking,” or “trust” in 
corporate name. 


Except for savings and loan associations acting pursuant to the 
authority granted in G.S. 54B-26, no corporation shall hereafter be 
chartered under the laws of this State with the words “bank,” 
“banking,” or “trust” as a part of its name except corporations re- 
porting to and under the supervision of the Commissioner of Banks, 
or corporations under the supervision of the Commissioner of Insur- 
ance; nor shall any corporate name be amended so as to include the 
words “bank,” “banking,” “banker,” or “trust,” unless the corpora- 
tion be under such supervision. Except for savings and loan associa- 
tions acting pursuant to the authority granted in G.S. 54B-26, no 
person, association, firm or corporation domiciled within the State 
of North Carolina except corporations, persons, associations, or 
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firms reporting to and under the supervision of the Commissioner 
of Banks or under the supervision of the Commissioner of Insur- 
ance, shall therein advertise or put forth any sign as bank, bank- 
ing, banker or trust company, or use the word “bank,” “banking,” 
“banker,” or “trust,” as a part of its name and title, or in any way 
solicit or receive deposits or transact business as a trust company: 
Provided, that this Chapter shall not be held to prevent any indi- 
vidual as such from acting in any trust capacity as heretofore: Pro- 
vided, further, that it shall be lawful for any corporation incorpo- 
rated prior to January 1, 1905, to retain the word “trust” in the 
name of said corporation, though it does not transact a banking 
business or such other business as requires its examination by the 
Commissioner of Banks or the Commissioner of Insurance. 

Any violation of the provisions of this section shall be a misde- 
meanor, and upon conviction thereof the offender shall be fined in a 
sum not exceeding five hundred dollars ($500.00) for each offense. 
(1921, c. 4, s. 81; C.S., s. 224(c); 1931, c. 243, s. 5; 1943, c. 543; 1985, 
c. 677, s. 6.) 


Editor’s Note. — Session Laws 1985, 
c. 677, s. 7 provides: “The provisions of 
this act shall not apply to any institu- 
tion chartered as a savings bank prior to 
the effective date of this act and any 
such institution shall continue to be reg- 
ulated and supervised in accordance 
with the laws of the State of North Caro- 


act.” The act was ratified July 10, 1985, 
and became effective on that date. 
Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, 
added “Except for savings and loan asso- 
ciations acting pursuant to the authority 
granted in G.S. 54B-26” at the begin- 


oe. , nae °- ning of the first and second sentences. 
lina in effect prior to ratification of this eth Maat aati sopcees geen 


ARTICLE 12. 


Joint Deposits. 


§ 53-146.1. (Effective July 1, 1989) Joint accounts. 


(a) Any two or more persons may establish a deposit account or 
accounts by written contract. The deposit account and any balance 
thereof shall be held for them as joint tenants, with or without right 
of survivorship, as the contract shall provide, or may be held pursu- 
ant to G.S. 41-2.1 and have the incidents set forth in that section, 
provided, however, if the account is held pursuant to G.S. 41-2.1 the 
contract shall set forth that fact. Unless the persons establishing 
the account have directed that withdrawals require more than one 
signature, payment by the bank to, or on the order of, any persons 
designated in the contract authorized by this section shall be a total 
discharge of the bank’s obligation as to the amount so paid. A 
pledge of such account by any owner or owners, unless otherwise 
specifically agreed upon, shall be a valid pledge and transfer of such 
account, or of the amount so pledged, and shall not operate to sever 
or terminate the joint ownership of all or any part of the account. 
Persons establishing an account under this section shall sign a 
statement showing their decision in regard to the right of survivor- 
ship in the account, and containing the following language in a 
conspicuous manner: 
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“BANK (or name of institution) JOINT ACCOUNT 
G.S. 53-146.1 


We understand that by establishing a joint account under the 
provisions of North Carolina General Statute 53-146.1 that: 

1. The bank (or name of institution) may pay the money in the 
account to, or on the order of, any person named in the 
account unless we have directed that withdrawals require 
more than one signature; and 

2. If we elect to create the right of survivorship in the account, 
that upon the death of one joint owner the money remain- 
ing in the account will belong to the surviving joint owners 
and will not be inherited by the heirs of the deceased joint 
owner or be controlled by the deceased joint owner’s will. 

We ____—_—s3(write in “do” or “do not”) elect to create the 
right of survivorship in this account. 
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This section shall not be deemed exclusive. Deposit accounts not 
conforming to this section shall be governed by other common law 
provisions of the General Statutes or the common law as appropri- 
ate. 

(b) Nothing herein contained shall be construed to repeal or mod- 
ify any of the provisions of G.S. 105-24, relating to the administra- 
tion of the estate tax laws of this State, or provisions of laws relat- 
ing to estate taxes; the provisions herein shall regulate, govern and 
protect the bank in its relationship with such joint owners of de- 
posit accounts as herein provided. 

(c) No addition to such deposit account, nor any withdrawal, pay- 
ment or revocation shall affect the nature of the account as a joint 
account. (1987 (Reg. Sess., 1988), c. 1078, s. 1.) 


Editor’s Note. — Session Laws 1987 by c. 1078 before the effective date 
(Reg. Sess., 1988), c. 1078, s. 10 makes _ thereof (July 1, 1989) shall continue to 
this section effective July 1, 1989. be governed by the provisions of those 


Session Laws 1987 (Reg. Sess., 1988), statutes as they read prior to the effec- 
c. 1078, s. 9 provides that all accounts tive date of this act. 
opened pursuant to any statute amended 


§ 53-146.2. (Effective July 1, 1989) Trust accounts. 


(a) If any person establishing a deposit account shall execute a 
written agreement with the bank containing a statement that it is 
executed pursuant to the provisions of this subsection and provid- 
ing for the account to be held in the name of such person as trustee 
for not more than one person designated as beneficiary, the account 
and any balance thereof shall be held as a trust account, and: 

(1) The trustee during the trustee’s lifetime may change the 
designated beneficiary by a written direction to the bank; 
an 

(2) The trustee may withdraw or receive payment in cash or 
check payable to the trustee’s personal order, and such 
payment or withdrawal shall constitute a revocation of the 
agreement as to the amount withdrawn; and 
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(3) Upon the death of the trustee, the person designated as 
beneficiary, if such person is living at the death of the 
trustee, shall be the owner of the account, and payment by 
the bank to such owner shall be a total discharge of the 
bank’s obligation as to the amount paid. _ 

The person establishing an account under this subsection shall sign 
a statement containing the following language in a conspicuous 
manner: 


“BANK (or name of institution) TRUST ACCOUNT 
G.S. 53-146.2 


I understand that by establishing a trust account under the pro- 
visions of North Carolina General Statute 53-146.2 that: 

1. During my lifetime I may withdraw the money in the ac- 
count; and 

2. By written direction to the bank (or name of institution) I 
may change the beneficiary; and 

3. Upon my death the money remaining in the account will 
belong to the beneficiary and the money will not be inher- 
ited by my heirs or be controlled by will. 4 

(b) Whenever the beneficiary of a trust account does not survive 
the trustee, then the account and any balance thereof which exists 
shall be owned by the trustee in the trustee’s own right and for the 
trustee’s own use and benefit. 

(c) No addition to such accounts, nor any withdrawal, payment, 
revocation or change of beneficiary shall affect the nature of such 
accounts as trust accounts. 

(d) Nothing herein contained shall be construed to repeal or mod- 
ify any of the provisions of G.S. 105-24, relating to the administra- 
tion of the estate tax laws of this State, or provisions of laws relat- 
ing to estate taxes. (1987 (Reg. Sess., 1988), c. 1078, s. 1.) 


Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1078, s. 10 makes 
this section effective July 1, 1989. 

Session Laws 1987 (Reg. Sess., 1988), 
c. 1078, s. 9 provides that all accounts 


by c. 1078 before the effective date 
thereof (July 1, 1989) shall continue to 
be governed by the provisions of those 
statutes as they read prior to the effec- 
tive date of this act. 


opened pursuant to any statute amended 


§ 53-146.3. (Effective July 1, 1989) Personal agency 
accounts. 


(a) Any person may establish a personal agency account by writ- 
ten contract containing a statement that it is executed pursuant to 
the provisions of this section. The written contract shall name an 
agent who shall have authority to act on behalf of the depositor in 
regard to the account in the actions set out in this subsection. The 
agent shall have the authority to: 

(1) Make, sign or execute checks drawn on the account; 
(2) Endorse checks made payable to the principal for deposit 
only into the account; and 
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(3) Deposit cash or negotiable instruments, including instru- 
ments endorsed by the principal, into the account. 
A person establishing an account under this section shall sign a 
statement containing the following language in a conspicuous man- 
ner: 


“BANK (or name of institution) PERSONAL 
AGENCY ACCOUNT 


G.S. 53-146.3 


I understand that by establishing a personal agency account un- 
der the provisions of North Carolina General Statute 53-146.3 that 
the agent named in the account may: 

1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

I also understand that upon my death the money remaining in 

the account will be controlled by my will or inherited by my heirs. 


(b) An account created under the provisions of this section grants 
no ownership right or interest in the agent. Upon the death of the 
principal there is no right of survivorship to the account and the 
authority set out in subsection (a) terminates. 

(c) The written contract referred to in subsection (a) shall provide 
that the principal may elect to extend the authority of the agent set 
out in subsection (a) to act on behalf of the principal in regard to the 
account notwithstanding the subsequent incapacity or mental in- 
competence of the principal. If the principal so elects to extend such 
authority of the agent, then upon the subsequent incapacity or 
mental incompetence of the principal, the agent may continue to 
exercise such authority, without the requirement of bond or of ac- 
counting to any court, until such time as the agent shall receive 
actual knowledge that such authority has been terminated by a 
duly qualified guardian of the estate of the incapacitated or incom- 
petent principal or by the duly appointed attorney-in-fact for the 
incapacitated or incompetent principal, acting pursuant to a dura- 
ble power of attorney (as defined in G.S. 32A-8) which grants to the 
attorney-in-fact that authority in regard to the account which is 
granted to the agent by the written contract executed pursuant to 
the provisions of this section, at which time the agent shall account 
to such guardian or attorney-in-fact for all actions of the agent in 
regard to the account during the incapacity or incompetence of the 
principal. If the principal does not so elect to extend the authority of 
the agent, then upon the subsequent incapacity or mental incompe- 
tence of the principal, the authority of the agent set out in subsec- 
tion (a) terminates. 

(d) When an account under this section has been established all 
or part of the account or any interest or dividend thereon may be 
paid on a check made, signed or executed by the agent. In the 
absence of actual knowledge that the principal has died or that the 
agency created by the account has been terminated, such payment 
shall be a valid and sufficient discharge to the bank for payment so 
made. (1987 (Reg. Sess., 1988), c. 1078, s. 1.) 
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Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1078, s. 10 makes 
this section effective July 1, 1989. 
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853-166 


by c. 1078 before the effective date 
thereof (July 1, 1989) shall continue to 
be governed by the provisions of those 


Session Laws 1987 (Reg. Sess., 1988), 
c. 1078, s. 9 provides that all accounts 
opened pursuant to any statute amended 


statutes as they read prior to the effec- 
tive date of this act. 


ARTICLE 15. 


North Carolina Consumer Finance Act. 


§ 53-166. Scope of Article; evasions; penalties; 
loans in violation of Article void. 


(a) Scope. — No person shall engage in the business of lending in 
amounts of ten thousand dollars ($10,000) or less and contract for, 
exact, or receive, directly or indirectly, on or in connection with any 
such loan, any charges whether for interest, compensation, consid- 
eration, or expense, or any other purpose whatsoever, which in the 
aggregate are greater than permitted by Chapter 24, except as pro- 
vided in and authorized by this Article, and without first having 
obtained a license from the Commissioner. The word “lending” as 
used in this section, shall include, but shall not be limited to, en- 
dorsing or otherwise securing loans or contracts for the repayment 
of loans. 

(d) Additional Penalties. — Any contract of loan, the making or 
collecting of which violates any provision of this Article, or regula- 
tion thereunder, except as a result of accidental or bona fide error of 
computation shall be void and the licensee shall have no right to 
collect, receive or retain any principal or charges whatsoever with 
respect to such loan. If an affiliate operating in the same office or 
subsidiary operating in the same office of a licensee makes a loan in 
violation of G.S. 53-180(i) such affiliate or subsidiary may recover 
only its principal on such loan. (1955, c. 1279; 1957, c. 1429, s. 8; 
1961, c. 1053, s. 1; 1969, c. 13803, ss. 13, 14; 1973, c. 47, s. 2; c. 1042, 
s. 1;,1979, c. 33, s. 1; 1985, c. 154, ss. 6, 13; 1987, c. 444, s. 3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 154, s. 14, as amended by Session 
Laws 1987, c. 444, s. 3, provides: 

“Section 1 of this act is effective upon 
ratification and shall expire on July 31, 
1987. Sections 10, 12 and 13 of this act 
are effective upon ratification and shall 
expire on July 31, 1989; provided, how- 
ever, that transactions entered into un- 
der the authority of the expired sections 
shall not be affected by the expiration of 
these sections. Section 8 of this act shall 
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become effective July 31, 1989.” The act 
was ratified May 6, 1985. 

Effect of Amendments. — The 1985 
amendment by c. 154, s. 6, effective May 
6, 1985, and applicable to loans made 
after that date, substituted “ten thou- 
sand dollars ($10,000)” for “three thou- 
sand dollars ($3,000)” near the begin- 
ning of subsection (a). 

The 1985 amendment by c. 154, s. 13, 
effective May 6, 1985, added the last 
sentence of subsection (d). As to the ex- 
piration of this amendment, see the Edi- 
tor’s note above. 
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CASE NOTES 


Cited in Barclays American/Credit 
Co. v. Riddle, 57 N.C. App. 662, 292 
S.E.2d 177 (1982). 


§ 53-168. License required; showing of conve- 
nience, advantage and financial re- 
sponsibility; investigation of appli- 
cants; hearings; existing businesses; 
contents of license; transfer; posting. 


(b) Investigation of Applicants. — Upon the receipt of an applica- 
tion, the Commissioner shall investigate the facts. If the Commis- 
sioner determines from such preliminary investigation that the ap- 
plicant does not satisfy the conditions set forth in subsection (a), he 
shall so notify the applicant who shall then be entitled to an infor- 
mal hearing thereon provided he so requests in writing within 30 
days after the Commissioner has caused the above-referred to noti- 
fication to be mailed to the applicant. In the event of a hearing, to 
be held in the offices of the Commissioner of Banks in Raleigh, the 
Commissioner shall reconsider the application and, after the hear- 
ing, issue a written order granting or denying such application. At 
the time of making such application, the applicant shall pay the 
Banking Department the sum of two hundred fifty dollars ($250.00) 
as a fee for investigating the application, which shall be retained 
irrespective of whether or not a license is granted the applicant. 

(1961, c. 1053, s. 1; 1969, c. 13803, s. 15; 1973, c. 1042, s. 2; 1981, c. 
OF. VS 798 fer Haier Sukec) 


Only Part of Section Set Out.— As__ hearing” for “a hearing” in the second 
the rest of the section was not affected sentence of subsection (b). 
by the amendment, it is not set out. Legal Periodicals. — For survey of 


Effect of Amendments. — 1982 law on commercial law, see 61 
The 1987 amendment, effective Au- N.C.L. Rev. 1018 (1983). 
gust 13, 1987, substituted “an informal 


CASE NOTES 


Legislative History. — For consider- vehicles, see Barclays American/Credit 
ation of the legislative history of subsec- Co. v. Riddle, 57 N.C. App. 662, 292 
tion (c) of this section and §8§ 53-173, S.E.2d 177, cert. denied, 306 N.C. 555, 
53-176.1 and 53-191 with regard to 294 S.E.2d 369 (1982). 
lenders making loans secured by motor 


§ 53-172. (Effective until July 31, 1989) Conduct of 
other business in same office. 


No licensee shall conduct the business of making loans under this 
Article within any office, suite, room, or place of business in which 
any other business is solicited or engaged in unless, in the opinion 
of the Commissioner, such other business would not be contrary to 
the best interests of the borrowing public and is authorized by the 
Commissioner in writing. 
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If the conduct of any other business authorized by the Commis- 
sioner should, in the opinion of the Commissioner, prove contrary to 
the best interests of the borrowing public, the authority granted to 
conduct such business shall be withdrawn in writing by the Com- 
missioner. 

Installment paper dealers as defined in G.S. 105-83, and the col- 
lection by a licensee of loans legally made in North Carolina, or 
another state by another government regulated lender or lending 
agency, shall not be considered as being any other business within 
the meaning of this section. This section shall not be construed as 
authorizing the collection of any loans or charges in violation of the 
prohibitions contained in G.S. 53-190. The books, records, and ac- 
counts relating to loans shall be kept in such manner as the Com- 
missioner of Banks prescribes as to delineate clearly the loan busi- 
ness from any other business authorized by the Commissioner. 

Each affiliate operating in the same office or subsidiary operating 
in the same office of a licensee making home loans as defined in 
G.S. 24-1.1A(e), or equity line of credit loans pursuant to G.S. 45-81 
which are secured by a first mortgage or deed of trust on real prop- 
erty on which one or more residences are located, shall report to the 
Attorney General of North Carolina each quarter information con- 
cerning such loans as follows: number, rate of interest charged, 
principal amounts, terms, number of consumer loans or home loans 
refinanced by loans secured by real estate, and the number of delin- 
quencies and foreclosures. 

The North Carolina Commissioner of Banks will approve the 
forms for reporting. If an affiliate operating in the same office or a 
subsidiary operating in the same office of a licensee fails to file the 
report within 30 days after the due date as required by the Attor- 
ney General or violates any provision of G.S. 24-1.1A, the Attorney 
General shall advise the North Carolina Commissioner of Banks 
who may revoke under G.S. 53-172 that affiliate’s or subsidiary’s 
authority to do business in the same office as the licensee. The 
Attorney General shall submit a report to the General Assembly no 
later than December 31, 1988, concerning the loans made pursuant 
to the authority granted under this Article. The report shall con- 
tain the information listed above, plus any recommendations of the 
Attorney General, if he has any recommendations. The costs and 
expenses associated with collecting and maintaining the informa- 
tion contained in the report of the Attorney General shall be paid 
_ by those companies required to make quarterly reports under this 
section. (1961, c. 1053, s. 1; 1967, c. 769, s. 1; 1971, c. 1212; 1981, c. 
464, s. 2; 1985, c. 154, ss. 7, 9; 1987, c. 444, s. 2.) 


Section Set Out Twice. — The sec- 
tion above is effective until July 31, 
1989. For this section as amended effec- 
tive July 31, 1989, see the following sec- 
tion, also numbered 53-172. 

Effect of Amendments. — 

The 1985 amendment by c. 154, ss. 7 
and 9, effective May 6, 1985, and appli- 
cable to loans made after that date, de- 
leted a former second sentence of the 
first paragraph, which read “The mak- 
ing of home loans as defined in G:S. 


24-1.1A(e) or the making of noncommer- 
cial loans in a principal amount in ex- 
cess of twenty-five thousand dollars 
($25,000) is contrary to the best interest 
of the borrowing public and shall not be 
authorized by the Commissioner,” and 
added the last two paragraphs. 

The 1987 amendment, effective June 
22, 1987, rewrote Session Laws 1985, c. 
154, s. 9, which added the last two para- 
graphs of this section. 
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§ 53-172. (Effective July 31, 1989) Conduct of other 
business in same office. 


No licensee shall conduct the business of making loans under this 
Article within any office, suite, room, or place of business in which 
any other business is solicited or engaged in unless, in the opinion 
of the Commissioner, such other business would not be contrary to 
the best interests of the borrowing public and is authorized by the 
Commissioner in writing. The making of home loans as defined in 
G.S. 24-1.1A(e) shall not be authorized by the Commissioner. 

If the conduct of any other business authorized by the Commis- 
sioner should, in the opinion of the Commissioner, prove contrary to 
the best interests of the borrowing public, the authority granted to 
conduct such business shall be withdrawn in writing by the Com- 
missioner. 

Installment paper dealers as defined in G.S. 105-83, and the col- 
lection by a licensee of loans legally made in North Carolina, or 
another state by another government regulated lender or lending 
agency, shall not be considered as being any other business within 
the meaning of this section. This section shall not be construed as 
authorizing the collection of any loans or charges in violation of the 
prohibitions contained in G.S. 53-190. The books, records, and ac- 
counts relating to loans shall be kept in such manner as the Com- 
missioner of Banks prescribes as to delineate clearly the loan busi- 
ness from any other business authorized by the Commissioner. 

Each affiliate operating in the same office or subsidiary operating 
in the same office of a licensee making home loans as defined in 
G.S. 24-1.1A(e), or equity line of credit loans pursuant to G.S. 45-81 
which are secured by a first mortgage or deed of trust on real prop- 
erty on which one or more residences are located, shall report to the 
Attorney General of North Carolina each quarter information con- 
cerning such loans as follows: number, rate of interest charged, 
principal amounts, terms, number of consumer loans or home loans 
refinanced by loans secured by real estate, and the number of delin- 
quencies and foreclosures. 

The North Carolina Commissioner of Banks will approve the 
forms for reporting. If an affiliate operating in the same office or a 
subsidiary operating in the same office of a licensee fails to file the 
report within 30 days after the due date as required by the Attor- 
ney General or violates any provision of G.S. 24-1.1A, the Attorney 
General shall advise the North Carolina Commissioner of Banks 
who may revoke under G.S. 53-172 that affiliate’s or subsidiary’s 
authority to do business in the same office as the licensee. The 
Attorney General shall submit a report to the General Assembly no 
later than December 31, 1988, concerning the loans made pursuant 
to the authority granted under this Article. The report shall con- 
tain the information listed above, plus any recommendations of the 
Attorney General, if he has any recommendations. The costs and 
expenses associated with collecting and maintaining the informa- 
tion contained in the report of the Attorney General shall be paid 
by those companies required to make quarterly reports under this 
section. (1961, c. 1053, s. 1; 1967, c. 769, s. 1; 1971, c. 1212; 1981, c. 
464, s. 2; 1985, c. 154, ss. 7-9; 1987, c. 444, ss. 2, 3.) 
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Section Set Out Twice. — The sec- cable to loans made after that date, de- 
tion above is effective July 31,1989. For leted a former second sentence of the 
this section as in effect until July 31, first paragraph, which read “The mak- 
1989, see the preceding section, also jing of home loans as defined in GS. 
numbered 53-172. 24-1.1A(e) or the making of noncommer- 

Editor’s Note. — Session Laws 1985, jal loans in a principal amount in ex- 
c. 154, s. 14, as amended by Session cess of twenty-five thousand dollars 
Laws 1987, c. 444, s. 3, provides: ($25,000) is contrary to the best interest 

“Section 1 of this act is effective upon of the borrowing public and shall not be 
ratification and shall expire on July 31, authorized by the Commissioner,” and 
1987. Sections 10; 12 and 13 of this af Hdeditheulasthiwonpareerannd 
are effective upon ratification and sha Thatase Ameridmentinyics 1644 ake 


SU GANIC atid Ee ena as amended by Session Laws 1987, c. 


ever, that transactions entered into un- ; 
der the authority of the expired sections 444, s. 3, effective July 31, 1989, added 


shall not be affected by the expiration of | the present second sentence of the first 


these sections. Section 8 of this act shall paragraph. 
become effective July 31, 1989.” The 1987 amendment, effective June 


Effect of Amendments. — 22, 1987, rewrote Session Laws 1985, c. 
The 1985 amendment by c. 154, ss. 7 154, s. 9, which added the last two para- 
and 9, effective May 6, 1985, and appli- graphs of this section. 


§ 53-173. Maximum rate of charge; computation of 
charges; limitation on interest after 
judgment; limitation on interest after 
maturity of the loan; inapplicability of 
other sections. 


(e) Inapplicability of Other Sections. — The provisions of G.S. 
53-173.1, 538-174 and 53-175 (a) and (b) shall not apply to any loan 
made pursuant to the provisions of this section. 

(1961, c. 1053, s. 1; 1969, c. 1803, ss. 13, 17-22; 1973, c. 1042, s. 3; 
1975, c. 110, s. 1; 1979, c. 33, s. 2; 1981, c. 561, ss. 1-3; 1983, c. 126, 
s. 13.) 


Only Part of Section Set Out.— As made after the effective date of this act.” 
the rest of the section was not affected The 1981 act was ratified June 12, 1981. 
by the amendment, it is not set out. Effect of Amendments. — 

Editor’s Note. — Session Laws 1981, The 1983 amendment, effective March 
c. 561, s. 9, as amended by Session Laws 31, 1983, and applicable only to loans 
1983, c. 68, s. 1, provides: “Sec. 9. This made after its effective date, inserted 
act shall become effective 30 days after (a) and (b)” following “53-175” in sub- 
ratification and shall apply only to loans _ section (e). 


CASE NOTES 


Legislative History. — For consider- N.C. App. 662, 292 S.E.2d 177, cert. de- 
ation of the legislative history of this nied, 306 N.C. 555, 294 S.E:2d 369 
section and §§ 53-168(c), 53-176.1 and (1982). 

53-191 with regard to lenders making Section 53-176.1 is not an implied 
loans secured by motor vehicles, see limitation on this section. Barclays 
Barclays American/Credit Co. v. Riddle, American/Credit Co. v. Riddle, 57 N.C. 
57 N.C. App. 662, 292 S.E.2d 177, cert. App. 662, 292 S.E.2d 177, cert. denied, 
denied, 306 N.C. 555, 294 S.E.2d 369 306 N.C. 555, 294 S.E.2d 369 (1982). 
(1982). Limitation imposed by § 53-180(f) 

This section does not limit type of only proscribes the use of interests in 
security that lender may take. Bar- real property as security. Barclays 
clays American/Credit Co. v. Riddle, 57 American/Credit Co. v. Riddle, 57 N.C. 
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App. 662, 292 S.E.2d 177, cert. denied, 
306 N.C. 555, 294 S.E.2d 369 (1982). 

Only Collateral Not Available Is 
Real Property. — The only section of 
this Article which expressly limits the 
type of collateral available to a general 
lender operating under this section is 
§ 53-180(f). Barclays American/Credit 
Co. v. Riddle, 57 N.C. App. 662, 292 
S.E.2d 177, cert. denied, 306 N.C. 555, 
294 S.E.2d 369 (1982). 

No Legislative Intent to Exclude 
Motor Vehicles as Security. — Sub- 
section (f) of § 53-180 refers specifically 
to this section, and it may be reasonably 
inferred that had the Legislature in- 
tended to prohibit the use of motor vehi- 


BANKS 


§53-176 


cles as security for loans made under 
this section, it would have so stated. 
Barclays American/Credit Co. v. Riddle, 
57 N.C. App. 662, 292 S.E.2d 177, cert. 
denied, 306 N.C. 555, 294 S.E.2d 369 
(1982). 

General Lender May Take Interest 
in Motor Vehicle. — Under the perti- 
nent statutes, and particularly § 53- 
180(f), a general lender operating under 
this section is entitled to secure any loan 
by taking a security interest in a motor 
vehicle. Barclays American/Credit Co. v. 
Riddle, 57 N.C. App. 662, 292 S.E.2d 
177, cert. denied, 306 N.C. 555, 294 
S.E.2d 369 (1982). 


§ 53-175. Default charge; fee for returned checks. 


(c) A licensee may collect the fee for returned checks to the ex- 
tent permitted by G.S. 25-3-512. This subsection shall apply to any 
loan made by any licensee under this Article. (1961, c. 1053, s. 1; 
1969. c..1503- 5.23; 1981 +c. 5610s) 4: 51983) c. 126, °s.° 12.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1981, 
c. 561, s. 9, as amended by Session Laws 
1983, c. 68, s. 1, provides: “Sec. 9. This 
act shall become effective 30 days after 
ratification and shall apply only to loans 


made after the effective date of this act.” 
The 1981 act was ratified June 12, 1981. 

Effect of Amendments. — 

The 1983 amendment, effective March 
31, 1983, and applicable only to loans 
made after its effective date, added sub- 
section (c). 


§ 53-176. Optional rates, maturities and amounts. 


In lieu of making loans in the amount, for the term and at the 
charges stated respectively in G.S. 53-166, 53-173 and 53-180, a 
licensee may at any time elect to make loans in installments not 
exceeding ten thousand dollars ($10,000) and which shall not be 
repayable in less than six months or more than 84 months and 
which shall not be secured by deeds of trust or mortgages on real 
estate and which are repayable in substantially equal consecutive 
monthly payments and to charge and collect interest in connection 
therewith which shall not exceed the following actuarial rates: 

(1) With respect to a loan not exceeding seven thousand five 
hundred dollars ($7,500), thirty percent (30%) per annum 
on that part of the unpaid principal balance not exceeding 
one thousand dollars ($1,000) and eighteen percent (18%) 
per annum on the remainder of the unpaid principal bal- 
ance. Interest shall be contracted for and collected at the 
single simple interest rate applied to the outstanding bal- 
ance that would earn the same amount of interest as the 
above rates for payment according to schedule. 

(2) With respect to a loan exceeding seven thousand five hun- 
dred dollars ($7,500), eighteen percent (18%) per annum on 
the outstanding principal balance. 

The provisions of G.S. 53-173.1, G.S. 53-174 and G.S. 53-175(a) 
and (b) shall not apply to loans made pursuant to this section. The 
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provisions of G.S. 53-173(b), (c) and (d) and G.S. 53-180(b), (c), (d), 
(e), (f), (g), and (h) shall apply to loans made pursuant to this sec- 
tion. 

Any licensee under this Article shall have the right to elect to 
make loans in accordance with this section by the filing of a written 
statement to that effect with the Commissioner and on date of such 
notification begin making loans regulated by this section for the 
following 12 months. Annually after such election a licensee may 
elect to make loans in accordance with this section unless the li- 
censee notifies in writing the Commissioner of its intention to ter- 
minate such election. 

The due date of the first monthly payment shall not be more than 
45 days following the disbursement of funds under any such install- 
ment loan. A borrower under this section may prepay all or any 
part of a loan made under this section without penalty. Such elec- 
tion shall be made by the filing of a written statement to that effect 
by the licensee with the Commissioner and can be terminated by 
cancellation notice filed by the licensee in writing with the Com- 
missioner. 

No individual, partnership, or corporate licensee and no corpora- 
tion which is the parent, subsidiary or affiliate of a corporate li- 
censee which is making loans under this Article otherwise than as 
authorized specially in this section, shall be permitted to make 
loans under the provisions of this section. Any corporate licensee or 
individual or partnership licensee making an election to make 
loans in accordance with the provisions of this section shall respec- 
tively be bound by such election with respect to all of its offices and 
locations in this State and all offices and locations in this State of 
its parent, subsidiary or affiliated corporate licensee, or with re- 
spect to all of his or their offices and locations in this State. (1961, c. 
vie 1; 1969, c. 1303, s. 12.1; 1981, c. 561, s. 7; 1983, c. 126, ss. 
14,15. 


Editor’s Note. — Session Laws 1981, months”, deleted “first” preceding 
c. 561, s. 9, as amended by Session Laws “deeds of trust” and preceding “mort- 
1983, c. 68, s. 1, provides: “Sec. 9. This gages”, and substituted the phrase “the 
act shall become effective 30 days after following actuarial rates:”, along with 
ratification and shall apply only to loans _ subdivisions (1) and (2) for the language 
made after the effective date of this act.” «the rate in effect as ahnounced and 
re ray act was ratified June 12, 1981. published by the Commissioner of Banks 

ect of Amendments. — 

The 1983 amendment, effective 60 SY ipernity aha Det Sina rhi a eh OP 

‘ 24-1.2(2a)”, inserted the present second 


days after ratification, in the first para- ; 
graph substituted “ten thousand dollars P@?@st aph and.rewrote the preseny toe 
(810,000) tort fives tHousend sdollas paragraph. The act was ratified March 


($5,000)” and “84 months” for “60 31, 1983. 


§ 53-176.1. Motor vehicle lenders. 


Legal Periodicals. — For survey of 
1982 law on commercial law, see 61 
N.C.L. Rev. 1018 (1983). 
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CASE NOTES 


Legislative History. — For consider- denied, 306 N.C. 555, 294 S.E.2d 369 
ation of the legislative history of this (1982). 
section and §§ 53-168(c), 53-173, and This section is not an implied limi- 
53-191 with regard to lenders making tation on § 53-173. Barclays Ameri- 
loans secured by motor vehicles, see  can/Credit Co. v. Riddle, 57 N.C. App. 
Barclays American/Credit Co. v. Riddle, 662, 292 S.E.2d 177, cert. denied, 306 
57 N.C. App. 662, 292 S.E.2d 177, cert. N.C. 555, 294 S.E.2d 369 (1982). 


§ 53-179. Multiple-office loan limitations. 


Editor’s Note. — Session Laws 1981, ratification and shall apply only to loans 
c. 561, s. 9,as amended by Session Laws’ made after the effective date of this act.” 


1983, c. 68, s. 1, provides: “Sec. 9. This The 1981 act was ratified June 12, 1981. 
act shall become effective 30 days after 


§ 53-180. Limitations and prohibitions on practices 
and agreements. 


(f) No Real Property as Security. — No licensee shall make any 
loan within this State which shall in any way be secured by real 
property. 

(h) Limitations on Home Loans. — No affiliate operating in the 
same office or subsidiary operating in the same office of a licensee 
shall make any home loan as defined in G.S. 24-1.1A(e) in a princi- 
pal amount of less than three thousand dollars ($3,000). 

(i) Limitation on Conditions to Making Loans. — A licensee or 
an affiliate operating in the same office or subsidiary operating in 
the same office of a licensee shall not make as a condition of any 
loan the refinancing of a borrower’s home loan as defined in G.S. 
24-1.1A(e) which is not currently in default. (1961, c. 1053, s. 1; 
1969, c. 1303, s. 24; 19738, c. 1042, s. 7; 1979, c. 33, s. 3; 1981, c. 464, 
s. 3; 1985, c. 154, ss. 10-12; 1987, c. 444, s. 3.) 


Only Part of Section Set Out. — As ___ loans made after that date, rewrote sub- 
the rest of the section was not affected section (f), which read, “No Real Prop- 
by the amendments, it is not set out. erty as Security. — No loan made pursu- 

Editor’s Note. — Session Laws 1985, ant to the provisions of G.S. 53-173 shall 
c. 154, s. 14, as amended by Session be secured in any way by an interest in 
Laws 1987, c. 444, s. 3, provides: real property.” 


“Section 1 of this act is effective upon The 1985 amendment by c. 154, ss. 10 
Poacbcacs, ea Samia aevinte a and 12, effective May 6, 1985, rewrote 
i eae , “ioe FE: of t nepal subsection (h), which read, “Limitation 

are effective upon ratification and sha eo ihe oanen UNG. licensee shall 


Se CU Shaan br Ovdedy Hows make any home loan as defined in G:S. 


ever, that transactions entered into un- 
der the authority of the expired sections 24- 1.1A(e) whether made pursuant to 
this Article or some other provision of 


shall not be affected by the expiration of ; 
these sections. Section 8 of this act shall !aw; nor shall any licensee make any 


become effective July 31, 1989.” The act noncommercial loan in a_ principal 
was ratified May 6, 1985. amount in excess of twenty-five thou- 


Effect of Amendments. — sand dollars ($25,000),” and added sub- 
The 1985 amendment by c. 154,s. 11, section (i). As to the expiration of this 
effective May 6, 1985, and applicable to amendment, see the Editor’s note above. 
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CASE NOTES 


Section 53-173 does not limit the 
type of security that a lender may 
take. Barclays American/Credit Co. v. 
Riddle, 57 N.C. App. 662, 292 S.E.2d 
177, cert. denied, 306 N.C. 555, 294 
S.E.2d 369 (1982). 

Only Collateral Not Available Is 
Real Property. — The only section of 
this Article which expressly limits the 
type of collateral available to a general 
lender operating under § 53-173 is sub- 
section (f) of this section. Barclays 
American/Credit Co. v. Riddle, 57 N.C. 
App. 662, 292 S.E.2d 177, cert. denied, 
306 N.C. 555, 294 S.E.2d 369 (1982). 

No Legislative Intent to Exclude 
Motor Vehicles as Security. — Sub- 
section (f) of this section refers specifi- 
cally to § 53-173, and it may be reason- 


ably inferred that had the Legislature 
intended to prohibit the use of motor ve- 
hicles as security for loans made under 
§ 53-173, it would have so stated. Bar- 
clays American/Credit Co. v. Riddle, 57 
N.C. App. 662, 292 S.E.2d 177, cert. de- 
nied, 306 N.C. 555, 294 S.E.2d 369 
(1982). 

General Lender May Take Interest 
in Motor Vehicle. — Under the perti- 
nent statutes, and particularly subsec- 
tion (f) of this section, a general lender 
operating under § 53-173 is entitled to 
secure any loan by taking a security in- 
terest in a motor vehicle. Barclays 
American/Credit Co. v. Riddle, 57 N.C. 
App. 662, 292 S.E.2d 177, cert. denied, 
306 N.C. 555, 294 S.E.2d 369 (1982). 


§ 53-184. Securing of information; records and re- 
ports; allocations of expense. 


Editor’s Note. — Session Laws 1981, 
c. 561, s. 9, as amended by Session Laws 
1983, c. 68, s. 1, provides: “Sec. 9. This 
act shall become effective 30 days after 


ratification and shall apply only to loans 
made after the effective date of this act.” 
The 1981 act was ratified June 12, 1981. 


§ 53-188. Review of regulations, order or act of 
Commission or Commissioner. 


The Commission shall have full authority to review any rule, 
regulation, order or act of the Commissioner done pursuant to or 
with respect to the provisions of this Article and any person ag- 
grieved by any such rule, regulation, order or act may appeal to the 
Commission for review upon giving notice in writing within 20 
days after such rule, regulation, order or act complained of is 
adopted, issued or done. (1957, c. 1429, s. 6; 1961, c. 1053, s. 1; 1973, 
clcb331) 's,.35)1987;202827; :s.\:13.) 


Effect of Amendments. — The 1987 
amendment, effective August 13, 1987, 
deleted the last sentence, pertaining to 


judicial review of the validity of any 
rule, regulation, order or act of the Com- 
mission. 


§ 53-189. Insurance. 


_ (a) Credit life, credit accident and health, and credit property 
insurance may be written in accordance with the provisions of the 
North Carolina Act for the Regulation of Credit Life, Credit Acci- 
dent and Health and Credit Property Insurance, G.S. 58-341 et seq. 
For single or sein life insurance written prior to July 1, 1982, 
pursuant to G.S. 53-189, such insurance may be written either level 
term or decreasing term for an initial amount not in excess of the 
total indebtedness and the refund of premiums for level term insur- 
ance shall be equal to the pro rata unearned gross premium if 
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refunded during the first 60 days of the policy and equal to the sum 
of the digits formula known as the “Rule of 78” if refunded thereaf- 
ter. The premium rate for level term credit life insurance written 
pursuant to this section shall not exceed one dollar and thirty-five 
cents ($1.35) per hundred dollars ($100.00) per year. For single or 
joint life insurance written on or after July 1, 1982, pursuant to 
G.S. 53-189, the amount of insurance shall at no time exceed the 
actual or scheduled indebtedness and the refund of premiums for 
level term insurance shall be equal to the pro rata unearned gross 
premiums. 

(1961, c. 1053, s. 1; 1969, c. 13803, s. 25; 1975, c. 660, s. 2; 1981, c. 
759, s. 10; c. 876; 1987, c. 826, s. 10.) 


Only Part of Section Set Out. — As The 1987 amendment, effective Janu- 
the rest of the section was not affected ary 1, 1988, rewrote the first sentence of 
by the amendment, it is not set out. subsection (a). 

Effect of Amendments. — 


§ 53-191. Businesses exempted. 
CASE NOTES 


Legislative History. — For consider- Barclays American/Credit Co. v. Riddle, 
ation of the legislative history of this 57 N.C. App. 662, 292 S.E.2d 177, cert. 
section and §§ 53-168(c), 53-173, and denied, 306 N.C. 555, 294 S.E.2d 369 
53-176.1 with regard to lenders making (1982). 
loans secured by motor vehicles, see 


ARTICLE 16. 
Sale of Checks Act. 


§ 53-206. Notice of denial or revocation of license; 
hearing; appeal. 


No license shall be denied or revoked except on 10 days’ notice to 
the applicant or licensee. Upon receipt of such notice the applicant 
or licensee may, within five days of such receipt, make written 
demand for a hearing. The hearing before the Commissioner shall 
be an informal hearing and shall be held with reasonable prompt- 
ness. The decision of the Commissioner may be appealed to the 
Banking Commission. (1963, c. 1251, s. 15; 1987, c. 827, s. 14.) 


Effect of Amendments. — The 1987 sentences for a former third sentence, 
amendment, effective August 13, 1987, pertaining to hearings and judicial re- 
substituted the present third and fourth view thereof. 
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ARTICLE 17. 


North Carolina Regional Reciprocal Banking Act. 


§ 53-209. Title. 


This Article shall be known and may be cited as the North Caro- 
lina Regional Reciprocal Banking Act. (1983 (Reg. Sess., 1984), c. 


UTS oe. cbc) 


Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1113, s. 4, makes 
this Article effective January 1, 1985. 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1113, s. 3, provides: 

“The question of the extent of author- 
ity beyond that conferred by Article 17 
upon the Commissioner of Banks with 
regard to the acquisition of a North Car- 
olina bank or bank holding company by 


§ 53-210. Definitions. 


an out-of-State regional banking hold- 
ing company is referred to the Commit- 
tee on Taxation and Regulation of 
Banks, Savings and Loan Associations, 
and Credit Unions of the Legislative Re- 
search Commission for study and report 
to the 1985 Session of the General As- 
sembly.” 


Notwithstanding any other section of this Chapter, for the pur- 


poses of this Article: 
(1) “Acquire” means: 


a. The merger or consolidation of one bank holding com- 
pany with another bank holding company; 

b. The acquisition by a bank holding company of direct or 
indirect ownership or control of voting shares of an- 
other bank holding company or a bank, if, after such 
acquisition, the bank holding company making the ac- 
quisition will directly or indirectly own or control 
more than five percent (5%) of any class of voting 
shares of the other bank holding company or the bank; 

c. The direct or indirect acquisition by a bank holding 
company of all or substantially all of the assets of an- 
other bank holding company or of a bank; or 

d. Any other action that would result in direct or indirect 
control by a bank holding company of another bank 
holding company or a bank. 

(2) “Bank” means any “insured bank” as such term is defined 
in Section 3(h) of the Federal Deposit Insurance Act (12 
U.S.C. 1813(h)) or any institution eligible to become an 
“insured bank” as such term is defined therein, which, in 


either event, 


a. Accepts deposits that the depositor has a legal right to 
withdraw on demand; and 

b. Engages in the business of making commercial loans. 

(3) “Banking office” means the principal office of a bank, any 
branch of a bank, any teller’s window of a bank or any 
other office at which a bank accepts deposits: Provided, 
however, that “banking office” shall not mean: 

a. Unmanned automatic teller machines, point of sale ter- 
minals or other similar unmanned electronic banking 
facilities at which deposits may be accepted; 

b. Offices located outside the United States; or 
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c. Loan production offices, representative offices or other 
offices at which deposits are not accepted. 

(4) “Bank holding company” has the meaning set forth in Sec- 
tion 2(a) (1) of the Bank Holding Company Act of 1956 as 
amended (12 U.S.C. 1841(a)(1)). 

(5) paver ST means the Commissioner of Banks of this 

tate. 

(6) “Control” has the meaning set forth in Section 2(a) (2) of 
the Bank Holding Company Act of 1956 as amended (12 
U.S.C. 1841(a)(2)). 

(7) “Deposits” means all demand, time, and savings deposits, 
without regard to the location of the depositor: Provided, 
however, that “deposits” shall not include any deposits by 
banks. For purposes of this Article, determination of de- 
posits shall be made with reference to regulatory reports of 
condition or similar reports made by or to state and federal 
regulatory authorities. 

(8) “North Carolina bank” means a bank that: 

a. Is organized under the laws of this State or of the 
United States; and 

b. Has banking offices located only in this State. 

(9) “North Carolina bank holding company” means a bank 
holding company: 

a. That has its principal place of business in this State; 

b. The North Carolina bank and regional bank subsidiar- 
ies of which hold more than eighty percent (80%) of 
the total deposits held by all of its bank subsidiaries, 
other than bank subsidiaries controlled by it in accor- 
dance with G.S. 53-212 of this Article; and 

c. That is not controlled by a bank holding company other 
than a North Carolina bank holding company. 

(10) “Principal place of business” of a bank holding company 
means the state in which the total deposits held by the 
banking offices of the bank holding company’s bank sub- 
sidiaries are the largest. 

(11) “Region” means the states of Alabama, Arkansas, Florida, 
Georgia, Kentucky, Louisiana, Maryland, Mississippi, 
North Carolina, South Carolina, Tennessee, Texas, Vir- 
ginia and West Virginia, and the District of Columbia. 

(12) “Regional bank” means a bank that: 

a. Is organized under the laws of the United States or of 
one of the states in the region other than North Caro- 
lina; and 

b. Has banking offices located only in states within the 


region. 
(13) “Regional bank holding company” means a bank holding 
company: 

a. That has its principal place of business in a state within 
the region other than North Carolina; 

b. The regional bank and North Carolina bank subsidiar- 
ies of which hold more than eighty percent (80%) of 
the total deposits held by all of its bank subsidiaries, 
other than bank subsidiaries controlled by it in accor- 
dance with G.S 53-212 of this Article; and 

c. That is not controlled by a bank holding company other 
than a regional bank holding company. 
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d. Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 
862, s. 3. 

(14) “State” means any state of the United States or the Dis- 
trict of Columbia. 

(15) “Subsidiary” has the meaning set forth in Section 2(d) of 
the Bank Holding Company Act of 1956 as amended (12 
U.S.C. 1841(d)). (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1985 
(Reg. Sess., 1986), c. 862; 1987 (Reg. Sess., 1988), c. 899.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 1, 1986, added “and” at the end of 
paragraph (13)b, deleted “and” at the 
end of paragraph (13)c, and deleted 
paragraph (13)d, which read “That nei- 


bank as defined in the International 
Banking Act of 1978 (12 U.S.C. 
3101(7)).” 

The 1987 (Reg. Sess., 1988) amend- 
ment, effective June 23, 1988, inserted 
“Texas” in subdivision (11). 


ther is controlled by nor is a foreign 


§ 53-211. Acquisitions by regional bank holding 
companies. 


(a) A regional bank holding company that does not have a North 
Carolina bank subsidiary (other than a North Carolina bank sub- 
sidiary that was acquired either pursuant to Section 116 or Section 
123 of the Garn-St. Germain Depository Institutions Act of 1982 (12 
U.S.C. 1730a(m), 1823(f)) or in the regular course of securing or 
collecting a debt previously contracted in good faith, as provided in 
Section 3(a) of the Bank Holding Company Act of 1956 as amended 
(12 U.S.C. 1842(a)) may acquire a North Carolina bank holding 
company or a North Carolina bank with the approval of the Com- 
missioner. The regional bank holding company shall submit to the 
Commissioner an application for approval of such acquisition, 
which application shall be approved only if: 

(1) The Commissioner determines that the laws of the state in 
which the regional bank holding company making the ac- 
quisition has its principal place of business permit North 
Carolina bank holding companies to acquire banks and 
bank holding companies in that state; 

(2) The Commissioner determines that the laws of the state in 
which the regional bank holding company making the ac- 
quisition has its principal place of business permit such 
regional bank holding company to be acquired by the 
North Carolina bank holding company or North Carolina 
bank sought to be acquired. For the purposes of this sub- 
section, a North Carolina bank shall be treated as if it 
were a North Carolina bank holding company; 

(3) The Commissioner determines either that the North Caro- 
lina bank sought to be acquired has been in existence and 
continuously operating for more than five years or that all 
of the bank subsidiaries of the North Carolina bank hold- 
ing company sought to be acquired have been in existence 
and continuously operating for more than five years: Pro- 
vided, that the Commissioner may approve the acquisition 
by a regional bank holding company of all or substantially 
all of the shares of a bank organized solely for the purpose 
of facilitating the acquisition of a bank that has been in 
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existence and continuously operating as a bank for more 
than five years; and 

(4) The Commissioner makes the acquisition subject to any 
conditions, restrictions, requirements or other limitations 
that would apply to the acquisition by a North Carolina 
bank holding company of a bank or bank holding company 
in the state where the regional bank holding company 
making the acquisition has its principal place of business 
but that would not apply to the acquisition of a bank or 
bank holding company in such state by a bank holding 
company all the bank subsidiaries of which are located in 
that state. 

(b) A regional bank holding company that has a North Carolina 
bank subsidiary (other than a North Carolina bank subsidiary that 
was acquired either pursuant to Section 116 or Section 123 of the 
Garn-St. Germain Depository Institutions Act of 1982 (12 U.S.C. 
1730a(m), 1823 (f)) or in the regular course of securing or collecting 
a debt previously contracted in good faith, as provided in Section 
3(a) of the Bank Holding Company Act of 1956 as amended (12 
U.S.C. 1842(a)) may acquire any North Carolina bank or North 
Carolina bank holding company with the approval of the Commis- 
sioner. The regional bank holding company shall submit to the 
Commissioner an application for approval of such acquisition, 
which application shall be approved only if the Commissioner 
makes the acquisition subject to any conditions, restrictions, re- 
quirements or other limitations that would apply to the acquisition 
by a North Carolina bank holding company of a bank or bank hold- 
ing company in the State where the regional bank holding company 
making the acquisition has its principal place of business but that 
would not apply to the acquisition of a bank or bank holding com- 
pany in such state by a bank holding company all the bank subsidi- 
aries of which are located in that state. 

(c) The Commissioner shall rule on any application submitted 
under this section not later than 90 days following the date of sub- 
mission of a complete application. If the Commissioner fails to rule 
on the application within the requisite 90-day period, the failure to 
rule shall be deemed a final decision of the Commissioner approv- 
ing the application. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1987 (Reg. 
Sess., 1988), c. 898, ss. 1, 2.) 


Effect of Amendments. — The 1987 _ operation for more than five years, and 


(Reg. Sess., 1988) amendment, effective 
June 23, 1988, deleted “all” preceding 
“North Carolina bank holding compa- 
nies” in subdivision (a)(1), deleted subdi- 
vision (b)(1), relating to existence and 


deleted the subdivision designation “(2)” 
preceding “the Commissioner makes the 
acquisition subject to any conditions” at 
the end of the last sentence of subsection 


(b). 


§ 53-212. Exceptions. 


A North Carolina bank holding company, a North Carolina bank, 

a regional bank holding company, or a regional bank may acquire 

or control, and shall not cease to be a North Carolina bank holding 

company, a North Carolina bank, a regional bank holding com- 

pany, or a regional bank, as the case may be, by virtue of its acqui- 
sition or control of: 

(1) A bank havin 


banking offices in a state not within the 
region, if suc 


bank has been acquired pursuant to the 
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provisions of Section 116 or Section 123 of the Garn-St. 
Germain Depository Institutions Act of 1982 (12 U.S.C. 
1730a(m), 1823(f)); rie 

(2) A bank having banking offices in a state not within the 
region, if such bank has been acquired in the regular 
course of securing or collecting a debt previously con- 
tracted in good faith, as provided in Section 3(a) of the 
Bank Holding Company Act of 1956 as amended (12 U.S.C. 
1842(a)), and if the bank or bank holding company divests 
the securities or assets acquired within two years of the 
date of acquisition. A North Carolina bank, a North Caro- 
lina bank holding company, a regional bank holding com- 
pany, or a regional bank may retain these interests for up 
to three additional periods of one year each if the Commis- 
sioner determines that the required divestiture would cre- 
ate undue financial difficulties for that bank or bank hold- 
ing company; or 

(3) A bank or corporation organized under the laws of the 
United States or of any state and operating under Section 
25 or Section 25(a) of the Federal Reserve Act as amended 
(12 U.S.C. 601 or 611-31) or a bank or bank holding com- 
pany organized under the laws of a foreign country that is 
principally engaged in business outside the United States 
and that either has no banking office in the United States 
or has banking offices in the United States that are en- 
gaged only in business activities permissible for a corpora- 
tion operating under Section 25 or Section 25(a) of the 
Federal eet Act as amended. (1983 (Reg. Sess., 1984), 
ori -selt 


§ 53-213. Prohibitions. 


(a) Except as expressly permitted by federal law, no bank hold- 
ing company that is not either a North Carolina bank holding com- 
pany or a regional bank holding company shall acquire a North 
Carolina bank holding company or a North Carolina bank. 

(b) Except as required by federal law, a North Carolina bank 
holding company or a regional bank holding company that ceases to 
be a North Carolina bank holding company or a regional bank 
holding company shall as soon as practicable and, in all events, 
within one year after such event divest itself of control of all North 
Carolina bank holding companies and all North Carolina banks: 
Provided, however, that such divestiture shall not be required if the 
North Carolina bank holding company or the regional bank holding 
company ceases to be a North Carolina bank holding company or a 
regional bank holding company, as the case may be, because of an 
increase in the deposits held by bank subsidiaries not located 
within the region and if such increase is not the result of the acqui- 
phon a a iste or bank holding company. (1983 (Reg. Sess., 1984), 
c. poy 
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§ 53-214. Applicable laws, rules and regulations. 


(a) Any North Carolina bank that is controlled by a bank holding 
company that is not a North Carolina bank holding company shall 
be subject to all laws of this State and all rules and regulations 
under such laws that are applicable to North Carolina banks that 
are controlled by North Carolina bank holding companies. 

(b) Notwithstanding the provisions of G.S. 53-95, the Commis- 
sioner may promulgate rules, including the imposition of a reason- 
able application and administration fee, to implement and effectu- 
ate the provisions of this Article. (1983 (Reg. Sess., 1984), c. 1113, s. 
ey 


§ 53-215. Appeal of Commissioner’s decision. 


Any aggrieved party in a proceeding under G.S. 53-211, G.S. 
53-212(2) or G.S. 53-227.1 may, within 30 days after final decision 
of the Commissioner, appeal his decision to the State Banking Com- 
mission. The State Banking Commission, within 30 days of receipt 
of the notice of appeal, shall approve, disapprove or modify the 
Commissioner’s decision. Failure of the State Banking Commission 
to act within 30 days of receipt of notice of appeal shall constitute a 
final decision of the State Banking Commission approving the deci- 
sion of the Commissioner. Notwithstanding any other provision of 
law, any aggrieved party to a decision of the State Banking Com- 
mission, within 30 days after final decision of the Commission, may 
appeal directly to the North Carolina Court of Appeals for judicial 
review Gale record. (1983 (Reg. Sess., 1984), c. 1113, s. 1; 1985, c. 
683, s. 3. 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, re- 
wrote this section. 


§ 53-216. Periodic reports; interstate agreements. 


The Commissioner may from time to time require reports under 
oath in such scope and detail as he may reasonably determine of 
each regional bank holding company subject to this Article for the 
purpose of assuring continuing compliance with the provisions of 
this Article. 

The Commissioner may enter into cooperative agreements with 
other bank regulatory authorities for the periodic examination of 
any regional bank holding company that has a North Carolina 
bank subsidiary and may accept reports of examination and other 
records from such authorities in lieu of conducting its own exami- 
nations. The Commissioner may enter into joint actions with other 
bank regulatory authorities having concurrent jurisdiction over 
any regional bank holding company that has a North Carolina 
bank subsidiary or may take such actions independently to carry 
out its responsibilities under this Article and assure compliance 
with the provisions of this Article and the applicable banking laws 
of this State. (1983 (Reg. Sess., 1984), c. 1113, s. 1.) 
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§ 53-217. Enforcement. 


The Commissioner shall have the power to enforce the provisions 
of this Article, including the divestiture requirement of G.S 
53-213(b), through an action in any court of this State or any other 
state or in any court of the United States, as provided in G.S. 53-94 
and G.S. 53-134, for the purpose of obtaining an appropriate rem- 
edy for violation of any provision of this Article, including such 
criminal penalties as are contemplated by G.S. 53-134. (1983 (Reg. 
Sess., 1984), c. 1113. s. 1.) 


§ 53-218. Nonseverability. 


It is the purpose of this Article 17 to facilitate orderly develop- 
ment of banking organizations that have banking offices in more 
than one state within the region. It is not the purpose of this Article 
to authorize acquisitions of North Carolina bank holding companies 
or North Carolina banks by bank holding companies that do not 
have their principal place of business in this State on any basis 
other than as expressly provided in this Article. Therefore, if any 
portion of this Article pertaining to the terms and conditions for 
and limitations upon acquisition of North Carolina bank holding 
companies and North Carolina banks by bank holding companies 
that do not have their principal place of business in this State is 
determined to be invalid for any reason by a final nonappealable 
order of any North Carolina or federal court of competent jurisdic- 
tion, then this entire Article shall be null and void in its entirety 
and shall be of no further force or effect from the effective date of 
such order: Provided, however, that any transaction that has been 
lawfully consummated pursuant to this Article prior to a determi- 
nation of invalidity shall be unaffected by such determination. 
(1983 (Reg. Sess., 1984), c. 11138, s. 1.) 


§§ 53-219 to 53-224: Reserved for future codification purposes. 


ARTICLE 18. 
Bank Holding Company Act of 1984. 


§ 53-225. Title and scope. 


(a) This Article shall be known and may be cited as the North 
Carolina Bank Holding Company Act of 1984. 
jour ye) Repealed by Session Laws 1985, c. 683, s. 1, effective July 
(d) Except for the provisions of G.S. 53-227.1, nothing in this 
Article shall be deemed to apply to the registration, examination or 
supervision of banks or trust companies. (1983 (Reg. Sess., 1984), c. 
LIDS yaw Seba: 68a. a0.) 


Editor’s Note. — Session Laws 1983 amendment, effective July 10, 1985, de- 
(Reg. Sess., 1984), c. 1113, s. 4, makes _leted subsections (b) and (c) and inserted 
this Article effective July 7, 1984. present subsection (d). 

Effect of Amendments. — The 1985 


46 


§53-226 BANKS §53-226 
CASE NOTES 


Cited in Citicorp v. Currie, 75 N.C. 
App. 312, 330 S.E.2d 635 (1985). 


§ 53-226. Definitions. 


For the purposes of this Article: 

(1) “Bank” means any insured bank as the term is defined in 
Section 3(h) of the Federal Deposit Insurance Act (12 
U.S.C. Section 1813(h)), or any institution eligible to be- 
come an insured bank as the term is defined therein, 
which, in either event: 

a. Accepts deposits that the depositor has a legal right to 
withdraw on demand; and 

b. Engages in the business of making commercial loans. 

(2) “Bank holding company” means any company which has 
control over any bank. 

(3) eer means the Commissioner of Banks of this 

tate. 

(4) “Company” means a corporation, joint stock company, busi- 
ness trust, partnership, voting trust, association, and any 
similar organized group of persons, whether incorporated 
or not, and whether or not organized under the laws of this 
State or any other state or any territory or possession of 
the United States or under the laws of the foreign country, 
territory, colony or possession thereof, other than a corpo- 
ration all the capital of which is owned by the United 
States or a corporation which is chartered by the Congress 
of the United States; “company” includes subsidiary and 
parent companies. 

(5) “Control” means that: 

a. Any company directly or indirectly or acting through 
one or more persons owns, controls, or has power to 
vote twenty-five per centum (25%) or more of the vot- 
ing securities of the bank; 

b. The company controls in any manner the election of a 
majority of the directors, managers or trustees of the 
bank or company; or 

c. The Commissioner determines, after notice and opportu- 
nity for hearing, that the company directly or indi- 
rectly exercises a controlling influence over the man- 

agement or policies of the bank or company. 

(6) “Subsidiary”, with respect to a bank holding company, 
means: 

a. Any company twenty-five per centum (25%) or more of 
whose voting shares (excluding shares owned by the 
United States or by any company wholly owned by the 
United States) is held by it with power to vote; 

b. Any company the election of a majority of whose direc- 
tors is controlled in any manner by a bank holding 
company; or 

c. Any company with respect to the management or poli- 
cies of which a bank holding company has the power, 
directly or indirectly, to exercise control, as deter- 
mined by the Commissioner. 
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(7) For the purposes of any proceeding under subdivisions (5)c. 
and (6)c. of this section, there is a presumption that any 
company which directly or indirectly owns, controls, or has 
power to vote less than five percent (5%) of any class of 
voting securities of a given bank or company does not have 
control over that bank or company. (1983 (Reg. Sess., 
1984), c. 11138, s. 1.) 


CASE NOTES 


Cited in State ex rel. Banking 
Comm’n v. Citicorp Sav. Indus. Bank, 74 
N.C. App. 474, 328 S.E.2d 895 (1985). 


§ 53-227. Registration of bank holding companies. 


Every bank holding company, not later than July 1, 1985, or 
within 180 days after becoming a bank holding company control- 
ling a North Carolina federally or State-chartered bank or banks, 
or within 180 days after acquiring control over a nonbank subsid- 
iary or subsidiaries having offices located in this State shall regis- 
ter with the Commissioner on forms approved by the Commis- 
sioner. (1983 (Reg. Sess., 1984), c. 1113, s. 1.) 


§ 53-227.1. Criteria for certain bank holding com- 
pany acquisitions. 


(a) In addition to the criteria set forth in G.S. 53-211(a) and (b) to 
be used by the Commissioner in reviewing applications for acquisi- 
tions of North Carolina banks and bank holding companies, the 
Commissioner shall: 

(1) Apply the criteria which would be applied to a North Caro- 
lina bank holding company making an acquisition in an- 
other state by the regulatory authorities of the State in 
which the applicant has its principal place of business, as 
defined by G.S. 53-210(10); and 

(2) Shall approve that application only if the Commissioner 
finds it meets those additional criteria. 

(b) In the event that the state in which the applicant has its 
principal place of business has no criteria other than the criteria 
similar to those set forth in G.S. 53-211(a) and (b), the Commis- 
sioner shall approve that application only if he determines that: 

(1) The proposed acquisition would be not detrimental to the 
safety and soundness of the applicant or of the North Caro- 
lina bank or bank holding company which applicant seeks 
to control or whose stock is to be acquired; and 

(2) The applicant, its directors and officers, if applicable, and 
any proposed new directors and officers of the North Caro- 
lina bank or bank holding company which applicant seeks 
to control or whose stock is to be acquired, are qualified by 
character, experience and financial responsibility to con- 
trol and operate a North Carolina bank. (1985, c. 683, s. 2.) 
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Editor’s Note. — Session Laws 1985, upon ratification. The act was ratified 
c. 683, s. 4 makes this section effective July 10, 1985. 


§ 53-228. Cease and desist. 


Upon a finding that any action of a bank holding company or 
nonbank subsidiary subject to this Article may be in violation of 
any North Carolina banking law, the Commissioner, after a reason- 
able notice to the bank holding company or its nonbank subsidiary 
and an opportunity for it to be heard, shall have the authority to 
order it to cease and desist from such action. If the bank holding 
company or nonbank subsidiary fails to appeal such decision in 
accordance with G.S. 53-231 hereof and continues to engage in such 
action in violation of the Commissioner’s order to cease and desist 
such action, it shall be subject to a penalty of one thousand dollars 
($1,000), to be recovered with costs by the Commissioner in any 
court of competent jurisdiction in a civil action prosecuted by the 
Commissioner. The penalty provision of this section shall be in 
addition to and not in lieu of any other provision of law applicable 
to a bank holding company’s or its nonbank subsidiary’s failure to 
eamply. with an order of the Commissioner. (1983 (Reg. Sess., 1984), 
Cc. 1113598.4 1. 


§ 53-229. Acquisition and control of certain non- 
bank banking institutions. 


Notwithstanding any other provision of this Article or any other 
provision of the General Statutes of this State, no bank holding 
company or any other company may acquire or control any banking 
institution that: 

(1) Has offices located in this State; and 

(2) Is not a bank as defined in G.S. 53-226(1) of this Article. 
For purposes of this section, “company” means any corporation, 
partnership, business trust, association, or similar organization, or 
any other trust unless by its terms it must terminate within 25 
years or not later than 21 years and 10 months after the death of 
individuals living on the effective date of the trust, and “banking 
institution” means any institution organized under Article 2 of 
Chapter 53 (G.S. 53-2, et seq.) or Article 11 of Chapter 53 (G:S. 
53-136, et seq.) of the General Statutes of this State or under Chap- 
ter 2 of Title 12 of the United States Code (12 U.S.C. § 21, et seq.). 
Provided, the provisions of G.S. 53-229 shall not apply to applica- 
tions by any company which is chartered by the Congress of the 
United States and which application is pending before the Commis- 
sioner on July 7, 1984; and provided further the provisions of G.S. 
53-229 shall not apply to the acquisition or control by a bank hold- 
ing company or any other company of a banking institution en- 
gaged in doing a trust and fiduciary business that does not receive, 
solicit, or accept money or its equivalent on deposit as a business if 
such acquisition or control occurs prior to November 1, 1987. (1983 
(Reg. Sess., 1984), c. 1113, s. 1; 1987, c. 332.) 


Effect of Amendments. — The 1987 added the proviso at the end of the final 
amendment, effective June 10, 1987, sentence of this section. 
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CASE NOTES 


Constitutionality. — This section 
does not violate the Commerce Clause of 
the Federal Constitution. State ex rel. 
Banking Comm’n v. Citicorp Sav. Indus. 
Bank, 74 N.C. App. 474, 328 S.E.2d 895 
(1985); Citicorp v. Currie, 75 N.C. App. 
312, 330 S.E.2d 635, cert. denied and ap- 
peal dismissed, 314 N.C. 537, 538, 335 
S.E.2d 15, 16 (1985). 

This section does not violate Art. I, 
§§ 19, 32, and 34 of the Constitution of 
North Carolina. State ex rel. Banking 
Comm’n v. Citicorp Sav. Indus. Bank, 74 
N.C. App. 474, 328 S.E.2d 895 (1985); 
Citicorp v. Currie, 75 N.C. App. 312, 330 
S.E.2d 635, cert. denied and appeal dis- 
missed, 314 N.C. 537, 538, 335 S.E.2d 
15, 16 (1985). 

This section is not an unconstitutional 
bill of pains and penalties, although it 
does not let the stockholders of an indus- 
trial bank do what they wanted to do. 
Citicorp v. Currie, 75 N.C. App. 312, 330 
S.E.2d 635, cert. denied and appeal dis- 
missed, 314 N.C. 537, 538, 335 S.E.2d 
15, 16 (1985). 

This section, as applied to the stock- 
holders of a particular industrial bank, 
which contracted with a corporation for 
its acquisition, did not violate the con- 
tract clause of the U.S. Constitution. It 
is not a violation of the contract clause 
for a state legislature to adopt a law ina 
field in which the legislature is autho- 
rized to legislate, although the law inci- 
dentally impairs the obligation of a pre- 
existing contract. Citicorp v. Currie, 75 
N.C. App. 312, 330 S.E.2d 635, cert. de- 


§ 53-230. Rules. 


nied and appeal dismissed, 314 N.C. 
537, 538, 335 S.E.2d 15, 16 (1985). 

This section is a law of general ap- 
plication. Citicorp v. Currie, 75 N.C. 
App. 312, 330 S.E.2d 635, cert. denied 
and appeal dismissed, 314 N.C. 537, 538, 
335 S.E.2d 15, 16 (1985). 

No Vested Right to Operate Bank. 
— Corporation which had applied to es- 
tablish an industrial bank in Charlotte, 
which application was on appeal when 
this section became effective on July 7, 
1984, even assuming that this section 
was intended to apply prospectively at 
the time of its effective date, did not 
have a vested right to operate a bank. 
Thus, in view of the change in the law 
by this section, the corporation’s applica- 
tion could not be approved. State ex rel. 
Banking Comm’n v. Citicorp Sav. Indus. 
Bank, 74 N.C. App. 474, 328 S.E.2d 895 
(1985). 

No Vested Right to Change Con- 
trol of Industrial Bank. — The com- 
missioner did not err in applying this 
section to an industrial bank acquisi- 
tion, despite the fact that the contract 
and application for approval predated 
the effective date of this section. The 
parties involved could not have acquired 
a substantive or vested right to change 
the control of an industrial bank until 
they had received the commissioner’s 
approval. Citicorp v. Currie, 75 N.C. 
App. 312, 330 S.E.2d 635, cert. denied 
and appeal dismissed, 314 N.C. 537, 538, 
335 S.E.2d 15, 16 (1985). 


Notwithstanding the provision of G.S. 53-95, the Commissioner 
may promulgate such reasonable rules as may be necessary to effec- 
Beas the purposes of this Article. (1983 (Reg. Sess., 1984), c. 1113, 
igi 


§ 53-231. Appeal of Commissioner’s decision. 


Notwithstanding any other provision of law, any aggrieved party 
may, within 30 days after final decision of the Commissioner and by 
written notice to the Commissioner, appeal directly to the North 
Carolina Court of Appeals for judicial review on the record. In the 
event of an appeal, the Commissioner shall certify the record to the 
Clerk of the Court of Appeals within 30 days thereafter. Such 
record shall include all memoranda, briefs and any other docu- 
ments, data, information or evidence submitted by any party to 
such proceeding except for material such as trade secrets normally 
not available through commercial publication for which such party 
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has made a claim of confidentiality and requested exclusion from 
the record which the Commissioner deems confidential. All factual 
information contained in any report of examination or investiga- 
tion submitted to or obtained by the Commissioner’s staff shall also 
be made a part of the record unless deemed confidential by the 
Commissioner. (1983 (Reg. Sess., 1984), c. 1113, s. 1.) 


CASE NOTES 


Cited in Citicorp v. Currie, 75 N.C. 
App. 312, 330 S.E.2d 635 (1985). 


§ 53-232. Fees. 


Each bank holding company subject to this act shall pay the 
following fees: 

(1) An initial registration fee of $1,000. 

(2) An annual registration fee of $750.00. 

(3) A fee of $50.00 for the issuance of any certified copies of 
documents plus $1.00 per page over a number of pages 
specified - the Commissioner. (1983 (Reg. Sess., 1984), c. 
1d AS51851. 


ARTICLE 19. 


Registration of Mortgage Bankers and Brokers. 


§ 53-233. Title and scope. 


(a) This Article shall be known and cited as the “Registration 
Requirements Act for Certain Makers of Mortgages and Deeds of 
Trust on Residential Real Property”. 

(b) No person, partnership, corporation, banking organization, or 
other entity, shall make or broker a residential mortgage loan as 
defined in this Article, unless either (i) the maker or broker of the 
mortgage loan is an exempt person or organization as defined in 
G.S. 53-234(6), or (ii) has complied with the provisions of this Arti- 
cle. Nothing in this Article shall be construed to apply to the pur- 
chase of loans or participations in loans or the commitment by an 
entity to fund loans made by registrants or exempt persons or orga- 
nizations. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1017, s. 2 makes 
this Article effective January 1, 1989. 


§ 53-234. Definitions. 


The following definitions apply in this Article: 

(1) “Mortgage loan” means a loan to a natural person or per- 
sons made primarily for personal, family or household use, 
primarily secured by either a mortgage or a deed of trust 
on residential real property. 

(2) “Residential real property” means real property located in 
this State upon which there is located or there is to be 
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located one or more single family dwellings or dwelling 

units. 

(3) “Mortgage banker” means a person or entity who or which 
for compensation or gain, either directly or indirectly, ad- 
vances funds, offers to advance funds, or makes a commit- 
ment to advance funds to an applicant for a mortgage loan. 

(4) “Mortgage broker” means a person or entity in the business 
of soliciting, processing, placing or negotiating mortgage 
loans for others or offering to process, place or negotiate 
mortgage loans for others. 

(5) “Soliciting, processing, placing or negotiating a mortgage 
loan” means for compensation or gain, either directly or 
indirectly, accepting or offering to accept an application for 
a mortgage loan, assisting or offering to assist in the pro- 
cessing of an application for a mortgage loan, soliciting or 
offering to solicit a mortgage loan on behalf of a third party 
or negotiating or offering to negotiate the terms or condi- 
tions of a mortgage loan with a lender on behalf of a third 

arty. 

(6) “Exempt person or organization” means: 

(a) Any lender authorized to engage in business as a bank, 
a farm credit system, life insurance company, savings 
institution, or credit union, under the laws of the 
United States or the State of North Carolina and sub- 
sidiaries and affiliates of such lenders, which subsidi- 
aries and affiliates are subject to the general supervi- 
sion or regulation of the lender or subject to audit or 
examination by a regulatory body or agency of the 
United States or the State of North Carolina; the enti- 
ties listed in this sub-subdivision, and their officers 
and employees, are not subject to any of the provisions 
of this Article; or 

(b) Any licensed real estate agent or broker, who is per- 
forming those activities subject to the regulation of the 
North Carolina Real Estate Commission. Notwith- 
standing the above, an exempt person does not include 
a real estate agent or broker who receives direct com- 
pensation or income in connection with the placement 
of a mortgage loan; or 

(c) Any person who, as seller, receives in one calendar year 
no more than ten mortgages, deeds of trust, or other 
security instruments on real estate as security for a 
purchase money obligation; or 

(d) The North Carolina Housing Finance Agency as estab- 
lished by Chapter 122A of the General Statutes and 
the North Carolina Agricultural Finance Authority as 
established by Chapter 122D of the General Statutes; 
or 

(e) Any agency of the federal government or any state or 
municipal government granting first mortgage loans 
under specific authority of the laws of any state or the 
United States. 

(7) “Registrant” means any person or entity who or which is 
registered pursuant to G.S. 53-236: 

(a) Which engages in the business of making mortgage 
loans in this State; or 


52 


§53-235 BANKS §53-236 


(b) Which engages in the business of soliciting, processing, 
placing or negotiating mortgage loans for others, or 
offering to process, place or negotiate mortgage loans 
for others. 

(8) “Commissioner” means the Commissioner of Banks of this 

State. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-235. Registration requirements of mortgage 
bankers and mortgage brokers. 


(a) No mortgage banker, as defined in G.S. 53-234(3), shall en- 
gage in the business of making mortgage loans without first being 
registered with the Commissioner in accordance with the registra- 
tion procedure provided in this Article and such regulations as may 
be promulgated by the Commissioner. 

(b) No mortgage broker, as defined in G.S. 53-234(4), shall en- 
gage in the business of processing, placing or negotiating a mort- 
gage loan or offering to process, place or negotiate a mortgage loan 
in this State without first being registered with the Commissioner 
in accordance with the registration procedure provided in this Arti- 
cle and such regulations as may be promulgated by the Commis- 
sioner. 

(c) Notwithstanding subsections (a) and (b) of this section, the 
registration provisions of this Article shall not apply to any exempt 
persons or entities as defined by G.S. 53-234(6). 

(d) Notwithstanding subsections (a) and (b) of this section, an 
affiliate operating in the same office or subsidiary operating in the 
same office of a licensee under the North Carolina Consumer Fi- 
nance Act shall not be required to register under this section. (1987 
(Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-236. Registration procedures. 


(a) An application to become registered as a mortgage banker or 
a mortgage broker shall be in writing, under oath, and in such form 
as shall be prescribed by the Commissioner. Such application shall 
contain the name and complete business and residential address or 
addresses of the applicant, or if the applicant is a partnership, asso- 
ciation, corporation or other form of business organization, the 
names and complete business and residential addresses of each 
member, director and principal officer thereof. 

(b) The application shall also include an affirmation of financial 
solvency noting such capitalization requirements as may be re- 
quired by the Commissioner, and such descriptions of the business 
. activities, financial responsibility, educational background and 
general character and fitness of the applicant as may be required by 
the Commissioner. Such application shall be accompanied by a fee, 
payable to the Commissioner, of five hundred dollars ($500.00). 
(1987 (Reg. Sess., 1988), c. 1017, s. 1.) 
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§ 53-237. Registration by the Commissioner. 


(a) Upon the filing of an application for registration, if the Com- 
missioner finds that the financial responsibility, experience, char- 
acter, and general fitness of the applicant, and of the members 
thereof if the applicant is a partnership or association, and of the 
officers and directors thereof if the applicant is a corporation, are 
such as to command the confidence of the community and to war- 
rant belief that the business will be operated honestly and fairly, 
within the purposes of this Article, he shall thereupon register the 
applicant as a mortgage banker or a mortgage broker, whichever is 
applicable, on a roll maintained for that purpose at the Commission 
of Banks, and shall issue a certificate attesting to such registration. 
If the Commissioner does not so find, he shall not register such 
applicant, and shall notify the applicant of the denial. The Commis- 
sioner shall transmit the certificate to the applicant. 

(b) Upon the receipt of such certificate, a mortgage banker or a 
mortgage broker, shall be authorized to engage in the business for 
which the registration certificate was issued. 

(c) Each certificate issued to a registrant shall state the address 
or addresses at which the business is to be conducted and shall state 
fully the name of the registrant, and the date of the registration. A 
copy of such certificate shall be prominently posted in each place of 
business of the registrant. Such certificate shall not be transferable 
or assignable. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-238. Prohibited activities of mortgage bankers 
and mortgage brokers. 


Mortgage bankers and mortgage brokers are prohibited from the 
following activities: 

(1) Misrepresenting the material facts or making false prom- 
ises likely to influence, persuade, or induce an applicant 
for a mortgage loan or a mortgagor to take a mortgage 
loan, or pursuing a course of misrepresentation through 
agents or otherwise; 

(2) Misrepresenting or concealing of material factors, terms or 
conditions of a transaction to which he is a party, pertinent 
to an applicant for a mortgage loan or a mortgagor; 

(3) Failing to disburse funds in accordance with a written com- 
mitment or agreement to make a mortgage loan; 

(4) Improperly refusing to issue a satisfaction of a mortgage; 

(5) Failing to account for or deliver to any person any personal 
property obtained in connection with a mortgage loan such 
as money, funds, deposit, check, draft, mortgage, or other 
document, or thing of value, which has come into his hands 
and which is not his property, or which he is not in law or 
equity entitled to retain; 

(6) Engaging in any transaction, practice, or course of business 
which is not in good faith or fair dealing, or which operates 
a fraud upon any person, in connection with the making of 
or purchase or sale of any mortgage loan. (1987 (Reg. Sess., 
1983) ca OH. ceecls) 
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§ 53-239. Cease and desist; revocation of registra- 
tion certificate. 


(a) Upon the finding that any action of a mortgage banker or a 
mortgage broker may be in violation of this Article, or of any law or 
regulation of this State or of the federal government or any agency 
thereof, the Commissioner, after reasonable notice to the mortgage 
banker or mortgage broker, and an opportunity for the mortgage 
banker or mortgage broker to be heard, shall order it to cease and 
desist from such action. 

(b) If the mortgage banker or mortgage broker fails to appeal 
such cease and desist order of the Commissioner in accordance with 
G.S. 53-240 hereof and continues to engage in such action in viola- 
tion of the Commissioner’s order to cease and desist such action, it 
shall be subject to a penalty of one thousand dollars ($1,000) for 
each such action it takes in violation of the Commissioner’s order. 
The penalty provision of this section shall be in addition to and not 
in lieu of any other provision of law applicable to a mortgage 
banker or a mortgage broker for the mortgage banker or mortgage 
broker’s failure to comply with an order of the Commissioner. 

(c) The Commissioner may, upon the finding that a mortgage 
banker or a mortgage broker has engaged in a course of conduct 
which is in violation of this Article, revoke the registration of such 
mortgage banker or mortgage broker temporarily or permanently 
in the discretion of the Commissioner. 

(d) Nothing in this Article shall limit any statutory or common 
law right of any person to bring any action in any court for any act, 
or the right of the State to punish any person for any violation of 
any law. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-240. Appeal of Commissioner’s decision. 


Notwithstanding any other provision of law, any aggrieved party 
may, within 30 days after final decision of the Commissioner and by 
written notice to the Commissioner, appeal directly to the North 
Carolina Court of Appeals for judicial review on the record. In the 
event of an appeal, the Commissioner shall certify the record to the 
Clerk of the Court of Appeals within 30 days thereafter. Such 
record shall include all memoranda, briefs and any other docu- 
ments, data, information or evidence submitted by any party to 
such proceeding except for material such as trade secrets normally 
not available through commercial publication for which such party 
has made a claim of confidentiality and requested exclusion from 
the record which the Commissioner deems confidential. All factual 
information contained in any report of examination or investiga- 
tion submitted to or obtained by the Commissioner’s staff shall also 
be made a part of the record unless deemed confidential by the 
Commissioner. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 
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§ 53-241. Rules and regulations. 


Notwithstanding the provision of G.S. 53-95, the Commissioner 
may promulgate such reasonable rules and regulations as may be 
necessary to effectuate the purpose of this Article, to provide for the 
protection of the borrowing public, and to instruct mortgage lenders 
in interpreting this Article. (1987 (Reg. Sess., 1988), c. 1017, s. 1.) 


§ 53-242. Fees. 


In addition to the initial application for registration fee of five 
hundred dollars ($500.00) required by G.S. 53-236, all registrants 
shall pay an annual fee of two hundred fifty dollars ($250.00). (1987 
(Reg. Sess., 1988), c. 1017, s. 1.) 
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Chapter 53A. 


Business Development Corporations and North 
Carolina Capital Resource Corporations. 


Article 1. Sec. 
Huaiieeaes tcelamano niga coors: 53A-28. Amendment of charter. 
; 53A-29. Earned surplus requirements; 
tions. d te bank 
etermination of net earn- 
Sec. ings and surplus. 
53A-1. Definitions. 53A-30. Deposits by corporation in fi- 
53A-2. Incorporation authorized; infor- nancial institution. 
mation to be set forth; pur- 53A-31. Examinations and reports. 
poses; powers generally. 53A-32. Tax credit. 


53A-4. Approval and filing of certifi- | 53A-33. Duration of corporation. 
cates; authority of incorpo- 53A-34. Charter void unless business 


rators. begun; Article void unless 
53A-9. Amendment of charter. corporation organized. 
53A-15. Tax exemptions and credits. " 
53A-17. Charter void unless business Article 3. 
yas ie anal ge North Carolina Enterprise 
53A-19. [Reserved.] aa Ta te 
53A-35. Short title. 
Article 2. 53A-36. Legislative findings and pur- 
. . pose. 
fate yanmar ia HBSOUR CEO NEI A 37! Definitions. 
53A-38. Incorporation authorized. 
53A-20. Definitions. 53A-39. Purpose. 
53A-21. Incorporation authorized. 53A-40. Corporate name. 
53A-22. Capital stock; provisions of cer- 53A-41. Governing law. 
tificates of incorporation. 53A-42. Powers. 


53A-23. Approval and filing of certifi- 53A-43. Primary investments. 
cates; authority of incorpo- 53A-44. Prohibited investments. 


rators. 53A-45. Board of directors. 
53A-24. Powers. 538A-46. Tax credit. 
53A-25. Board of directors; officers. 53A-47. Charter void unless business 
53A-26. Investment committee. begun; Article void unless 
53A-27. Primary investments. corporation organized. 
ARTICLE 1. 


Business Development Corporations. 


§ 53A-1. Definitions. 


As used in this Article, the following words and phrases, unless 
differently defined or described, shall have the meanings and refer- 
ences as follows: 

(1) “Board of directors”: the board of directors of the corpora- 
tion created under this Article. 

(2) “Corporation”: a North Carolina business development cor- 
poration created under this Article. 

(4) “Loan limit”: for any member, the maximum amount per- 
mitted to be outstanding at one time on loans made by 
such member to the corporation, as determined under the 
provisions of this Article. 
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(5) “Member”: any financial institution authorized to do busi- 
ness within this State which shall undertake to lend 
money to a corporation created under this Article, upon its 
call, and in accordance with the provisions of this Article. 
(1955, c. 1146, s. 1; 1987, c. 852, s. 2(2).) 


Only Part of Section Set Out. — As through 53A-18 as Article 1 thereof. 
the rest of the section was not affected Effect of Amendments. — The 1987 


th d t, it is not set out. amendment by c. 852, 8. 2(2), effective 
Te ee tne Beste Late 1987, August 14, 1987, substituted Article 
c. 852, s. 2(1) and (8) rewrote the title of for “Chapter” in this section. 
this Chapter, and designated §§ 53A-1 


§ 53A-2. Incorporation authorized; information to 
be set forth; purposes; powers gener- 
ally. 


(a) Incorporation; Information Required; Purposes. — Twenty- 
five or more persons, a majority of whom shall be residents of this 
State, who may desire to create a business development corporation 
under the provisions of this Article, for the purpose of promoting, 
developing and advancing the prosperity and economic welfare of 
the State and, to that end, to exercise the powers and privileges 
hereinafter provided, may be incorporated in the following manner; 
such persons shall, by certificate of incorporation filed with the 
Secretary of State, under their hands and seals, set forth: 

(1) The name of the corporation, which shall include the words 
“Business Development Corporation of North Carolina”; 

(2) The location of the principal office of the corporation, but 
such corporation may have offices in such other places 
within the State as may be fixed by the board of directors; 

(3) The purpose for which the corporation is founded, which 
shall include the following: 

The purposes of the corporation shall be to promote, 
stimulate, develop and advance the business prosperity 
and economic welfare of the State of North Carolina and 
its citizens; to encourage and assist through loans, invest- 
ments or other business transactions, in the location of 
new business and industry in this State and to rehabilitate 
and assist existing business and industry; and so to stimu- 
late and assist in the expansion of all kinds of business 
activity which will tend to promote the business develop- 
ment and maintain the economic stability of this State, 
provide maximum opportunities for employment, encour- 
age thrift, and improve the standard of living of the citi- 
zens of this State; similarly, to cooperate and act in con- 
junction with other organizations, public or private, in the 
promotion and advancement of industrial, commercial, ag- 
ricultural and recreational developments in this State; and 
to provide financing for the promotion, development, and 
conduct of all kinds of business activity in this State. 

(b) Powers Generally. — In furtherance of such purposes and in 
addition to the powers conferred on business corporations by the 
provisions of Chapter 55 of the General Statutes the corporation 
shall, subject to the restrictions and limitations herein contained, 
have the following powers: 
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(1) To elect, appoint and employ officers, agents and em- 
ployees; to make contracts and incur liabilities for any of 
the purposes of the corporation; provided, that the corpora- 
tion shall not incur any secondary liability by way of guar- 
anty or endorsement of the obligations of any person, firm, 
corporation, joint-stock company, association or trust, or in 
any other manner. 

(2) To borrow money from the members, from any financial 
institution, and from any agency established under the 
Small Business Investment Act of 1958, Public Law 85-699 
— 85th Congress, or other similar federal legislation, for 
any of the purposes of the corporation; to issue therefor its 
bonds, debentures, notes or other evidences of indebted- 
ness, whether secured or unsecured, and to secure the 
same by mortgage, pledge, deed of trust or other lien on its 
property, franchises, rights and privileges of every kind 
and nature or any part thereof or interest therein, without 
securing stockholder or member approval; provided, that 
no loan to the corporation shall be secured in any manner 
unless all outstanding loans to the corporation shall be 
secured equally and ratably in proportion to the unpaid 
balance of such loans and in the same manner. 

(3) To make loans to any person, firm, corporation, joint-stock 
company, association or trust, and to establish and regu- 
late the terms and conditions with respect to any such 
loans and the charges for interest and service connected 
therewith; provided, however, that the corporation shall 
not approve any application for a loan unless and until the 
person applying for said loan shall show that he has ap- 
plied for the loan through ordinary banking channels and 
that the loan has been refused by at least one bank or 
other financial institution. 

(4) To purchase, receive, hold, lease, or otherwise acquire, and 
to sell, convey, transfer, lease or otherwise dispose of real 
and personal property, together with such rights and privi- 
leges as may be incidental and appurtenant thereto and 
the use thereof, including, but not restricted to, any real or 
personal property acquired by the corporation from time to 
time in the satisfaction of debts or enforcement of obliga- 
tions. 

(5) To acquire the goodwill, business, rights, real and personal 
property, and other assets, or any part thereof, or interest 
therein, of any persons, firms, corporations, joint-stock 
companies, associations or trusts, and to assume, under- 
take, or pay the obligations, debts and liabilities of any 
such person, firm, corporation, joint-stock company, associ- 
ation or trust; to acquire improved or unimproved real es- 
tate for the purpose of constructing industrial plants or 
other business establishments thereon or for the purpose of 
disposing of such real estate to others for the construction 
of industrial plants or other business establishments; and 
to transfer, lease, or otherwise dispose of industrial plants 
or business establishments. 

(6) To acquire, subscribe for, own, hold, sell, assign, transfer, 
mortgage, pledge or otherwise dispose of the stock, shares, 
bonds, debentures, notes or other securities and evidences 
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of interest in, or indebtedness of, any person, firm, corpora- 
tion, joint-stock company, association or trust, and while 
the owner or holder thereof to exercise all the rights, 
powers and privileges of ownership, including the right to 
vote thereon. 

(7) To mortgage, pledge, or otherwise encumber any property, 
right or thing of value, acquired pursuant to the powers 
contained in subdivisions (4), (5) or (6) of this subsection, 
as security for the payment of any part of the purchase 
price thereof. 

(8) To cooperate with and avail itself of the facilities of the 
Department of Natural Resources and Community Devel- 
opment and any similar governmental agencies; and to 
cooperate with and assist, and otherwise encourage organi- 
zations in the various communities of the State in the pro- 
motion, assistance, and development of the business pros- 
perity and economic welfare of such communities or of this 
State or of any part thereof. 

(9) To do all acts and things necessary or convenient to carry 
out the powers expressly granted in this Article. (1955, c. 
1146, s. 2; 1959, c. 613, s. 1; 1973, c. 1262, s. 86; 1977, c. 
111: SUA LLISI CG OOlkem Alz)o) 


Effect of Amendments. — The 1987 August 14, 1987, substituted “Article” 
amendment by c. 852, s. 2(2), effective for “Chapter” in this section. 


§ 53A-4. Approval and filing of certificates; au- 
thority of incorporators. 


Before the said certificate of incorporation shall become effective, 
it must be approved by a resolution adopted by the Governor and 
Council of State and, from the date the said certificate of incorpora- 
tion is filed in the office of the Secretary of State, with such ap- 
proval, the stock subscribers, their successors and assigns, shall 
become a body corporate, by the name specified in the certificate, 
subject to amendment and dissolution as provided in this Article. 
The incorporators shall have the authority and shall perform such 
acts and things as required by the provisions of this Article, as set 
forth in G.S. 53A-2. (1955, c. 1146, s. 4; 1987, c. 852, s. 2(2).) 


Effect of Amendments. — The 1987 August 14, 1987, substituted “Article” 
amendment by c. 852, s. 2(2), effective for “Chapter” in this section. 


§ 53A-9. Amendment of charter. 


This charter may be amended by the votes of the stockholders 
and the members of the corporation, voting separately by classes, 
and such amendments shall require approval by the affirmative 
vote of two thirds of the votes to which the stockholders shall be 
entitled and two thirds of the votes to which the members shall be 
entitled; provided, that no amendment of this charter which is in- 
consistent with the general purposes expressed herein or which 
authorizes any additional class of capital stock to be issued, or 
which eliminates or curtails the right of the Secretary of State to 
examine the corporation or the obligation of the corporation to 
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make reports as provided in G.S. 53A-13, shall be made without 
amendment of this Article; and provided, further, that no amend- 
ment of this charter which increases the obligation of a member to 
make loans to the corporation, or makes any change in the princi- 
pal amount, interest rate, maturity date, or in the security or credit 
position, of any outstanding loan of a member to the corporation, or 
affects a member’s right to withdraw from membership as provided 
in G.S. 53A-7, or affects a member’s voting rights as provided in 
G.S. 53A-8, shall be made without the consent of each member 
affected by such amendment. 

Within 120 days after any meeting at which amendment of this 
charter has been adopted, articles of amendment signed and sworn 
to by the president, treasurer and a majority of the directors, set- 
ting forth such amendment and the due adoption thereof, shall be 
submitted to the Secretary of State, who shall examine them and if 
he finds that they conform to the requirements of this Article, shall 
so certify and endorse his approval thereon. Thereupon, the articles 
of amendment shall be filed in the office of the Secretary of State 
and no such amendment shall take effect until such articles of 
amendment shall have been filed as aforesaid. (1955, c. 1146, s. 9; 
1963, «c., 393, s.. 31/2; 1987, c. 852, s. 2(2).) 


Effect of Amendments. — The 1987 August 14, 1987, substituted “Article” 
amendment by c. 852, s. 2(2), effective for “Chapter” in this section. 


§ 538A-15. Tax exemptions and credits. 


(a) An annual excise tax is hereby levied on every corporation 
organized under this Article for the privilege of transacting busi- 
ness in this State during the calendar year, according to or mea- 
sured by its entire net income as defined herein received or accrued 
from all sources during the preceding calendar year hereinafter 
referred to as taxable year, at the rate of four and one-half percent 
(41/2%) of such entire net income. The minimum tax assessable to 
any one such corporation shall be ten dollars ($10.00). The liability 
for the tax imposed by this section shall arise upon the first day of 
each calendar year, and shall be based upon and measured by the 
entire net income of each such corporation for the preceding calen- 
dar year, including all income received from government securities 
(whether or not taxable under Article 4 of the Revenue Act) in such 
year except for any interest that may be allowed as deductible from 
gross income under subsection (e) of this section. As used in this 
section the words “taxable year” shall mean the calendar year next 
preceding the calendar year for which and during which the excise 
tax is levied. 

(b) The excise tax levied under subsection (a) of this section shall 
be in lieu of the intangible personal property taxes, the State fran- 
chise tax, and the State income tax levied by the Revenue Act. 

It is the purpose and intent of the General Assembly to levy taxes 
on corporations organized pursuant to this Article so that all such 
corporations will be taxed uniformly in a just and equitable manner 
in accordance with the provisions of Article V, § 3, of the Constitu- 
tion of North Carolina. The intent of this section is to exercise the 
powers of classification and of taxation on property, franchises, and 
trades conferred by the above constitutional provisions cited in this 
section. 
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(f) On or before June 1 of each year, the executive officer or 
officers of each corporation shall file with the Secretary of Revenue 
a full and accurate report of all income as defined in subsection (d) 
of this section received or accrued during the taxable year, and also 
an accurate record of the legal deductions in the same calendar year 
as allowed by subsection (e) of this section to the end that the 
correct entire net income of the corporation may be determined. 
This report shall be in such form and contain such information as 
the Secretary of Revenue may specify. At the time of making such 
report by each corporation, the taxes levied by this section with 
respect to an excise tax on corporations organized pursuant to this 
Article shall be paid to the Secretary of Revenue. 

(i) The securities, evidences of indebtedness and shares of the 
capital stock issued by the corporation established under the provi- 
sions of this Article, their transfer, and income therefrom, and de- 
posits of financial institutions invested therein, shall at all times be 
free from taxation within the State. 

(1955, c. 1146, s. 15; 1957, c. 1041, s. 3; 1967, c. 1110, s. 11; 1973, 
c: 476, s. 193; 1987, c. 852, s. 2(2).) 


Only Part of Section Set Out. — As __ refers to Subchapter I, Article 4 of Chap- 
the rest of the section was not affected ter 105, §§ 105-130 et seq. 
by the amendment, it is not set out. Effect of Amendments. — The 1987 
Editor’s Note. — amendment by c. 852, s. 2(2), effective 
The reference in subsection (a) of this August 14, 1987, substituted “Article” 
section to Article 4 of the Revenue Act for “Chapter” in this section. 


§ 53A-17. Charter void unless business begun; Ar- 
ticle void unless corporation organized. 


If a corporation organized pursuant to this Article shall fail to 
begin business within three years from the effective date of its 
charter then said charter shall become null and void. If, within 
three years from May 20, 1955, no corporation is organized pursu- 
ant to this Article, then and in that event, this Article shall become 
null and void. (1955, c. 1146, s. 17; 1987, c. 852, s. 2(2).) 


Effect of Amendments. — The 1987 August 14, 1987, substituted “Article” 
amendment by c. 852, s. 2(2), effective for “Chapter” in this section. 


§ 53A-19: Reserved. 


ARTICLE 2. 


North Carolina Capital Resource Corporations. 


§ 53A-20. Definitions. 


The following definitions apply in this Article: 

(1) Affiliate. — An individual or business that controls, is con- 
trolled by, or is under common control with another indi- 
vidual or business. 

(2) Business. — A corporation, partnership, association, or sole 
proprietorship operated for profit. 
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(3) Control. — To have the power directly or indirectly to di- 
rect or cause the direction of the management or policies of 
a business, whether by ownership of voting securities, by 
contract, or otherwise. As used in this subdivision, the 
term “voting security” means a security that (i) confers 
upon the holder the right to vote for the election of mem- 
bers of the board of directors or similar governing body of 
the business or (ii) is convertible into, or entitles the holder 
to receive upon its exercise, a security that confers such a 
right to vote. A general partnership interest is a voting 
security. 

(4) Equity security. — Common stock, preferred stock, or an 
interest in a partnership, or subordinated debt that is con- 
vertible into, or entitles the holder to receive upon its exer- 
cise, common stock, preferred stock, or an interest in a 
partnership. 

(5) Financial institution. — An insurance company, banking 
corporation, trust company, savings and loan association, 
credit union, or other entity principally engaged in the 
business of lending money or receiving or soliciting money 
on deposit. 

(6) Mezzanine finance. — An investment in the equity securi- 
ties or subordinated debt of a North Carolina investment 
business. 

(7) North Carolina investment business. — A business whose 
headquarters and principal business operations are located 
in North Carolina and which, together with its affiliates on 
a consolidated basis, had gross income during the immedi- 
ately preceding fiscal year, determined in accordance with 
generally accepted accounting principles without taking 
into account extraordinary items, of less than forty million 
dollars ($40,000,000). 

(8) Security. — A security as defined in Section 2(1) of the 
Securities Act of 1933, 15 U.S.C. § 77b(1). 

(9) Subordinated debt. — Indebtedness that (i) by its terms 
matures five or more years after its issuance, (ii) is not 
secured, and (iii) is subordinated to all other indebtedness 
of the issuer issued or to be issued to a financial institu- 
tion. Any portion of indebtedness that matures earlier 
than five years after its issuance is not subordinated debt. 
(1987, c. 852, s. 2(4).) 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 852, s. 3 makes this Article effective August 14, 1987. 


§ 53A-21. Incorporation authorized. 


(a) Fifteen or more persons, a majority of whom are residents of 
this State, may, by filing a certificate of incorporation as provided 
in subsection (b), incorporate a North Carolina Capital Resource 
Corporation under the provisions of this Article. The purpose of the 
corporation shall be to promote, stimulate, develop, and advance 
the business prosperity and economic welfare of the State by pro- 
viding mezzanine finance to North Carolina investment businesses 
that otherwise lack access to the financing necessary to undergo 
expansion or restructuring to remain competitive and meet new 
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market demands and that have the potential to create high-quality 
jobs and to diversify and stabilize the State’s economic base; and to 
provide mezzanine finance to otherwise stimulate and assist in the 
expansion of business activity to promote economic development 
and maintain the economic stability of the State, provide maximum 
opportunities for employment, encourage thrift, and improve the 
standard of living of the citizens of this State. 

(b) Persons who wish to associate themselves for the purpose of 
establishing a North Carolina Capital Resource Corporation shall 
file a certificate of incorporation with the Secretary of State. The 
certificate shall be in accordance with the provisions of G.S. 55-7 
and shall set forth: 

(1) The name of the corporation, which shall include the words 
“North Carolina Capital Resource Corporation”; 

(2) The location of the principal office of the corporation and 
the names and addresses of the incorporators who shall 
manage the affairs of the corporation until the first meet- 
ing of the holders of common stock; 

(3) The specific purpose for which the corporation is formed; 

(4) Any provisions, not inconsistent with law, that the incorpo- 
rators wish to insert for the regulation of the affairs of the 
corporation or to create, define, limit, or regulate the 
powers of the corporation; and 

(5) The provisions relating to capital stock set out in GS. 
53A-22. (1987, c. 852, s. 2(4).) 


§ 53A-22. Capital stock; provisions of certificates 
of incorporation. 


The certificate of incorporation shall set forth the amount of total 
authorized capital stock and the number of shares in which it is 
divided, the par value of each share, the amount of capital stock 
with which it will commence business, and, if there is more than 
one class of stock, a description of the different classes, the names 
and post-office addresses of the subscribers of stock, the number of 
shares subscribed by each, and the number of shares subscribed 
that are not fully paid for. The aggregate of the subscription shall 
be the amount of capital with which the corporation will commence 
business. The certificate of incorporation shall be accompanied by a 
certificate from each depository holding on deposit the funds of the 
corporation, certifying the amount of funds on deposit to the credit 
of the corporation. (1987, c. 852, s. 2(4).) 


§ 53A-23. Approval and filing of certificates; au- 
thority of incorporators. 


Before the certificate of incorporation may become effective, it 
shall be approved by the Commissioner of Banks and, from the date 
the certificate of incorporation is filed with the Secretary of State, 
with a copy of the Commissioner’s certificate of approval, the stock 
subscribers shall become a body corporate by the name specified in 
the certificate, subject to amendment and dissolution as provided in 
this Article. Any bylaws or regulations adopted by the directors of 
the corporation and any amendments to the bylaws or regulations 
Shall be filed with the Secretary of State. (1987, c. 852, s. 2(4).) 
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§ 53A-24. Powers. 


A North Carolina Capital Resource Corporation created under 
this act shall have all the powers conferred on business corpora- 
tions by Chapter 55 of the General Statutes subject to the provi- 
sions of G.S. 53A-26 and to the following restrictions: 

(1) The corporation may not incur any secondary liability by 
way of guaranty or endorsement of the obligations of any 
person or entity. 

(2) The corporation may not make any loan to or investment in 
a business unless the business can demonstrate that it ap- 
plied for financing through ordinary private financial 
channels and the application was refused by at least two 
financial institutions. 

(3) The corporation may not invest in a business if the funds 
invested are to be used by the business (i) to acquire, 
whether by purchase, merger, consolidation, or otherwise, 
the securities of another business, all or substantially all of 
the assets of another business, or any of its own securities, 
(ii) to decrease its own indebtedness by more than ten per- 
cent (10%), or (i1i) to establish or expand production opera- 
tions outside of North Carolina. For the purpose of this 
section, the funds invested have been used by a business 
for one of these prohibited purposes if (i) they are used to 
repay indebtedness incurred to achieve the prohibited pur- 
pose, (ii) assets acquired with the funds are used to secure 
indebtedness incurred to achieve the prohibited purpose, or 
(iii) within one year before or after the investment is made, 
the business achieves the prohibited purpose. (1987, c. 852, 
s. 2(4).) 


§ 53A-25. Board of directors; officers. 


The business and affairs of the North Carolina Capital Resource 
Corporation shall be managed and conducted by a board of direc- 
tors, a president, a treasurer, and such other officers and agents as 
the corporation by its bylaws shall authorize. A board of directors 
comprised of at least nine members shall be elected in the first 
instance by the incorporators and thereafter annually by the voting 
common stock shareholders in accordance with the following condi- 
tions: 

(1) At least a majority of the directors shall be representatives 
of North Carolina financial institutions who represent a 
reasonable balance of the relative proportion of investment 
in the common stock of the corporation by financial institu- 
tions; 

(2) At least one member shall be a representative of venture 
capitalists or investment counselors who are familiar with 
the types of investments to be made by the corporation; 
and 

(3) At least two members shall represent industries in pri- 
mary, job-creating business sectors of special importance to 
the North Carolina economy. 

The board of directors shall conduct a national search and select a 
president for the corporation who meets national standards of expe- 
rience, ability, and initiative for chief executive officers of other 
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corporations engaged in investments of the type to be undertaken 
by the corporation. (1987, c. 852, s. 2(4).) 


§ 53A-26. Investment committee. 


The board of directors shall form an investment committee to 
evaluate and act upon specific investments. A North Carolina Capi- 
tal Resource Corporation may not make investments except in ac- 
cordance with the following provisions: : 

(1) The corporation shall, to the maximum extent practicable, 
invest and reinvest its funds in investments that meet the 
terms and conditions provided in G.S. 53A-27. Within five 
years after receipt of any capital, the corporation shall in- 
vest at least ninety percent (90%) of that capital in invest- 
ments that meet the terms and conditions provided in G.S. 
53A-27. 

(2) Funds not invested in these investments may be invested 
and reinvested in securities that constitute marketable 
general obligations of this State or its political subdivi- 
sions. The corporation shall dispose of the securities from 
time to time as may be appropriate to provide funds to 
invest in the investments described in subdivision (1). 

(3) Funds not invested in the investments described in subdivi- 
sion (1) or (2) may be deposited in federally insured finan- 
cial institutions whose principal place of business is in this 
State. (1987, c. 852, s. 2(4).) 


§ 53A-27. Primary investments. 


The primary investments of a North Carolina Capital Resource 
Corporation shall meet the following terms and conditions: 

(1) Investments shall be in North Carolina investment busi- 
nesses that have significant potential to create jobs and 
diversify and stabilize the economy of this State. 

(2) Investments may not be made in a business whose primary 
activity is real estate development, acting as a financial 
intermediary, or construction contracting, or who is a pub- 
lic utility. 

(3) Investments may not be made in a business whose primary 
activity is selling goods at retail, unless the investment is 
in a division of the business whose primary activity is not 
selling goods at retail. 

(4) The investments shall be in mezzanine finance. 

(5) Total investments in any one business may not exceed ten 
percent (10%) of the equity capital of the North Carolina 
Capital Resource Corporation. (1987, c. 852, s. 2(4).) 


§ 53A-28. Amendment of charter. 


The charter of a North Carolina Capital Resource Corporation 
may be amended by the votes of the stockholders of the corporation, 
voting separately by classes. The amendments shall require ap- 
proval by the affirmative vote of two-thirds (2/3) of the votes to 
which the stockholders are entitled. No amendment that is incon- 
sistent with the provisions of this Article may be made. Within 120 
days after any meeting at which an amendment of the charter has 
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been adopted, articles of amendment signed and sworn to by the 
president, treasurer, and a majority of the directors, setting forth 
the amendment: and its due adoption, shall be submitted to the 
Secretary of State, who shall examine them and, if he finds that 
they conform to the requirements of this Article, shall so certify and 
endorse his approval thereon. Thereupon, the articles of amend- 
ment shall be filed in the office of the Secretary of State; no amend- 
ment shall take effect until articles of amendment have been filed 
in the office of the Secretary of State. (1987, c. 852, s. 2(4).) 


§ 53A-29. Earned surplus requirements; determi- 
nation of net earnings and surplus. 


Each year the North Carolina Capital Resource Corporation shall 
set apart as earned surplus not less than ten percent (10%) of its net 
earnings for the preceding fiscal year until such surplus shall be 
equal in value to one-half (1/2) of the amount paid in on the capital 
stock then outstanding. Whenever the amount of surplus estab- 
lished becomes impaired, it shall be built up again to the required 
amount in the manner provided for its original accumulation. Net 
earnings and surplus shall be determined by the board of directors, 
after providing for such reserves as the directors deem desirable, 
and the directors’ determination made in good faith shall be conclu- 
sive. (1987, c. 852, s. 2(4).) 


§ 53A-30. Deposits by corporation in financial in- 
stitution. 


A North Carolina Capital Resource Corporation may not deposit 
any of its funds in a financial institution unless the institution has 
been designated as a depository by a vote of a majority of the direc- 
tors present at an authorized meeting of the board of directors, 
exclusive of any director who is an officer or director of the deposi- 
tory so designated. (1987, c. 852, s. 2(4).) 


§ 53A-31. Examinations and reports. 


North Carolina Capital Resource Corporations shall be subject to 
the examination of the Commissioner of Banks. Within 60 days 
after the end of each fiscal year, every North Carolina Corporation 
shall report to the Commissioner of Banks who shall make copies of 
the reports available to the Commissioner of Insurance, the Gover- 
nor, the State Treasurer, and the General Assembly. Each report 
shall include: 

(1) An analysis of the condition of the corporation; 
(2) The manner in which the corporation has carried out its 


urpose; 

(3) the total annual investments by the corporation in North 
Carolina businesses; 

(4) An estimate of jobs created or preserved by the invest- 
ments; 

(5) An analysis of the corporation’s diversification of its loans 
and investments by size, business sector, and geographic 
location; and 

(6) Any other information required by the Commissioner of 
Banks. (1987, c. 852, s. 2(4).) 
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§ 53A-32. Tax credit. 


A person or corporation that invests in the equity securities of a 
North Carolina Capital Resource Corporation may be entitled to a 
tax credit as provided in G.S. 105-163.011. (1987, c. 852, s. 2(4).) 


§ 53A-33. Duration of corporation. 


The period of duration of the corporation shall be 50 years. (1987, 
c. 852, s. 2(4).) 


§ 53A-34. Charter void unless business begun; Ar- 
ticle void unless corporation organized. 


If a corporation organized pursuant to this Article fails to begin 
business within three years after the effective date of its charter 
then its charter is null and void. If, at the expiration of three years 
after July 1, 1987, no corporation has been organized pursuant to 
this Article, then on that date this Article shall expire. (1987, c. 
852, s. 2(4).) 


ARTICLE 3. 


North Carolina Enterprise Corporations. 


§ 53A-35. Short title. 


This Article shall be known and may be cited as the North Caro- 
lina Enterprise Corporation Act. (1987 (Reg. Sess., 1988), c. 882, s. 
13 


Editor’s Note. — Session Laws 1987 Article effective upon ratification. The 
(Reg. Sess., 1988), c. 882,s.7 makes this act was ratified June 15, 1988. 


§ 53A-36. Legislative findings and purpose. 


(a) The General Assembly finds and declares that there exists in 
the State of North Carolina a serious shortage of mezzanine finance 
capital and credit available for investment in rural areas in the 
State. This shortage of mezzanine finance capital and credit is se- 
vere throughout the rural areas of the State, has persisted for a 
number of years, and constitutes a grave threat to the welfare and 
prosperity of all residents of the State. 

(b) The General Assembly finds and declares further that private 
enterprise and existing federal and State governmental programs 
have not adequately alleviated the severe shortage of mezzanine 
finance capital and credit available for investments in rural areas 
in the State. 

(c) The General Assembly finds and declares that it is a matter of 
grave public necessity that North Carolina Enterprise Corporations 
be authorized to be created and to be empowered to alleviate these 
severe shortages of mezzanine finance capital and credit for invest- 
ment in rural areas of the State. North Carolina Enterprise Corpo- 
rations shall help eliminate barriers to rural economic development 
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by Rowing mezzanine finance capital and credit, and other types 
of financing as appropriate, to businesses in rural areas that have 
been unable to obtain sufficient financing through traditional fi- 
nancial institutions. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-37. Definitions. 


The following definitions apply in this Article: 

(1) Business. A corporation, partnership, association, or sole 
proprietorship operated for profit. 

(2) Equity security. Common stock, preferred stock, an interest 
in a partnership, subordinated debt, or a warrant that is 
convertible into, or entitles the holder to receive upon its 
exercise, common stock, preferred stock, or an interest in a 
partnership. 

(3) Mezzanine finance. An investment in the equity securities 
or subordinated debt of a Qualified North Carolina Busi- 


ness. 

(4) Qualified North Carolina Business. A business whose head- 
quarters and principal business operations are located in 
North Carolina and which, together with its affiliates on a 
consolidated basis, had gross income during the immedi- 
ately preceding fiscal year, determined in accordance with 
generally accepted accounting principles without taking 
into account extraordinary items, of less than forty million 
dollars ($40,000,000). 

(5) Rural areas. Any county in North Carolina which does not 
include within its boundaries a city, as defined by GS. 
160A-1(2), with a population greater than one percent (1%) 
of the population of North Carolina. 

(6) Security. A security as defined in G.S. 78A-2(11). 

(7) Subordinated debt. Indebtedness that is or will be subordi- 
nated to other indebtedness of the issuer. Subordinated 
debt may be convertible into common stock, preferred 
stock, or an interest in a partnership. 

(8) Traditional Financial Institutions. Corporations or associa- 
tions chartered under Chapters 53 or 54B of the General 
Statutes. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-38. Incorporation authorized. 


(a) One or more persons, a majority of whom are residents of this 
State, may, by filing a certificate of incorporation as provided in 
subsection (b), incorporate a North Carolina Enterprise Corpora- 
tion under the provisions of this Article. 

(b) Persons who wish to associate themselves for the purpose of 
establishing a North Carolina Enterprise Corporation shall file a 
certificate of incorporation with the Secretary of State. The certifi- 
cate shall be in accordance with G.S. 55-7. (1987 (Reg. Sess., 1988), 
Ge BS2 018,12) 
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§ 53A-39. Purpose. 


The purpose of a North Carolina Enterprise Corporation shall be 
to promote, stimulate, develop, and advance economic prosperity 
and stimulate job creation in North Carolina’s rural areas primar- 
ily through mezzanine finance investments in Qualified North Car- 
olina Businesses. To stimulate development broadly across the 
State, a North Carolina Enterprise Corporation, to the maximum 
extent feasible consistent with sound business practices, will make 
mezzanine financing and other types of financing available to small 
businesses and to businesses located throughout all the rural areas 
of North Carolina. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-40. Corporate name. 


The name of the corporation shall include the words “North Caro- 
lina Enterprise Corporation”. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-41. Governing law. 


Except as otherwise provided in this Article, a North Carolina 
Enterprise Corporation shall be governed by Chapter 55 of the Gen- 
eral Statutes. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-42. Powers. 


A North Carolina Enterprise Corporation created under this Ar- 
ticle shall have all the powers conferred on business corporations by 
eager 55 of the General Statutes. (1987 (Reg. Sess., 1988), c. 882, 
sls 


§ 53A-43. Primary investments. 


The primary investments of a North Carolina Enterprise Corpo- 
ration shall be in Qualified North Carolina Businesses that have 
significant potential to create jobs and diversify and stabilize the 
Song of rural areas of this State. (1987 (Reg. Sess., 1988), c. 882, 
hee Be 


§ 53A-44. Prohibited investments. 


Investments by a North Carolina Enterprise Corporation shall 
not be made in any business unless the business can demonstrate to 
the satisfaction of the North Carolina Enterprise Corporation that 
the business cannot obtain sufficient financing through traditional 
financial institutions. (1987 (Reg. Sess., 1988), c. 882, s. 1.) 
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§ 53A-45. Board of directors. 


The business and affairs of a North Carolina Enterprise Corpora- 
tion shall be managed and conducted by a board of directors and by 
such officers and agents as the corporation by it bylaws shall autho- 
rize. The initial board of directors shall be those listed in the Arti- 
cles of Incorporation. At the initial shareholders meeting, and 
thereafter annually, the voting common stock shareholders shall 
elect a board of directors comprised of not less than thirteen (13) 
members in accordance with the following conditions: 

(1) Not less than five (5) members who are employed by the 
North Carolina banks that invest in the common stock of 
the North Carolina Enterprise Corporation; 

(2) Not less than five (5) members who are representatives of 
North Carolina savings and loans, insurance companies, 
utility companies, endowment funds, public investors, pri- 
vate businesses, private individuals, or others that invest 
in the common stock of the North Carolina Enterprise Cor- 
poration; 

(3) Not less than two (2) members who are the representatives 
of appropriate public interests, which persons shall not be 
employed by any bank, entity, or person that owns com- 
mon stock of the North Carolina Enterprise Croporation; 

(4) One member who is the President or the Chief Executive 
Officer of the North Carolina Enterprise Corporation. 
(1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-46. Tax credit. 


A person or corporation that invests in the equity securities of a 
North Carolina Enterprise Corporation may be entitled to a tax 
credit as provided in G.S. 105-163.010 through G.S. 105-163.014. 
(1987 (Reg. Sess., 1988), c. 882, s. 1.) 


§ 53A-47. Charter void unless business begun; Ar- 
ticle void unless corporation organized. 


If a corporation organized pursuant to this Article fails to begin 
business within three years after the effective date of its charter 
then its charter is void. If, at the expiration of three years after July 
1, 1988, no corporation has been organized pursuant to this Article, 
then on that date this Article shall expire. (1987 (Reg. Sess., 1988), 
c. 882,: sinJ<) 
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Chapter 53B. 


Financial Privacy Act. 


Sec. Sec. 

53B-1. Short title. 53B-6. Delayed notice. 

53B-2. Definitions. 53B-7. Customer challenge. 

53B-3. Public policy. 53B-8. Disclosure of financial records. 

53B-4. Access to financial records. 53B-9. Duty of financial institutions; 

53B-5. Service on customer certifica- fee; limitation of liability. 
tion. 53B-10. Penalty. 


§ 53B-1. Short title. 


This act may be cited as the North Carolina Financial Privacy 
Act. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 


Editor’s Note. — Section 2 of Session makes this Chapter effective October 1, 
Laws 1985 (Reg. Sess., 1986), c. 1002, 1986. 


§ 53B-2. Definitions. 


As used in this Chapter, unless the context otherwise requires, 
the term: 

(1) “Customer” means a person who has transacted business 
with a financial institution or has used the services offered 
by a financial institution. 

(2) “Financial institution” means a banking corporation, trust 
company, savings and loan association, credit union, or 
other entity principally engaged in the business of lending 
money or receiving or soliciting money on deposit. 

(3) “Financial record” means an original of, a copy of, or infor- 
mation derived from, a record held by a financial institu- 
tion pertaining to a customer’s relationship with the finan- 
cial institution and identified with or identifiable with the 
customer. 

(4) “Government authority” means an agency or department of 
the State or of any of its political subdivisions, including 
any officer, employee, or agent thereof. 

(5) “Government inquiry” means a lawful investigation by a 
government agency or official proceeding inquiring into a 
violation of, or failure to comply with, any criminal or civil 
statute, law, or rule. 

(6) “Supervisory agency” means a State agency or department 
having the statutory authority to examine the financial 
condition or business operation of a financial institution. 
(1985 (Reg. Sess., 1986), c. 1002, s. 1.) 
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§ 53B-3. Public policy. 


It is the policy of this State that financial records should be 
treated as confidential and that no financial institution may pro- 
vide to any government authority and no government authority 
may have access to any financial records except in accordance with 
ine provisions of this Chapter. (1985 (Reg. Sess., 1986), c. 1002, s. 
i 


§ 53B-4. Access to financial records. 


Notwithstanding any other provision of law, no government au- 
thority may have access to a customer’s financial record held by a 
financial institution unless the financial record is described with 
reasonable specificity and access is sought pursuant to: 

(1) Customer authorization that meets the requirements of the 
Right to Financial Privacy Act § 1104, 12 U.S.C. § 3404, 
provided, however, a customer authorization received by a 
State agency or a county department of social services for 
the purpose of determining eligibility for the programs of 
public assistance under Chapter 108A of the General Stat- 
utes, or for purposes of a government inquiry concerning 
these same programs of public assistance, cannot be re- 
voked and shall remain valid for 12 months unless a 
shorter period is specified in the authorization, or a cus- 
tomer authorization that is given by a licensed attorney 
with respect to an account in which the attorney holds 
funds as a fiduciary; 

(2) Authorization under G.S. 105-251, 105-251.1, or 105-258; 

(3) Search warrant as provided in Article 11 of Chapter 15A of 
the General Statutes; 

(4) Statutory authority of a supervisory agency to examine or 
have access to financial records in the exercise of its super- 
visory, regulatory, or monetary functions with respect to a 
financial institution; 

(5) The authority granted under G.S. 116B-39; 

(6) Examination and review by the State Auditor or his autho- 
rized representative under G.S. 147-64.6(c)(9) or 
147-64.7(a); 

(7) Request by a government authority authorized to buy and 
sell student loan notes under Article 23 of Chapter 116 of 
the General Statutes for financial records relating to in- 
sured student loans; 

(8) Pending litigation to which the government authority and 
the customer are parties; 

(9) Subpoena or court order in connection with a grand jury 
proceeding; 

(10) A writ of execution under Article 28 of Chapter 1 of the 
General Statutes; or 

(11) Other court order or administrative or judicial subpoena 
authorized by law if the requirements of G.S. 53B-5 are 
met. 

As used in this section, the term “reasonable specificity” means 
that degree of specificity reasonable under all the circumstances, 
and may include designation by general type or class as authorized 
in G.S. 116B-39. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 
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§ 53B-5. Service on customer certification. 


A government authority may have access to a customer’s finan- 
cial record pursuant to G.S. 53B-4(11) only if: 

(1) The court order or subpoena describes with reasonable 
specificity the financial record to which access is sought; 

(2) A copy of the court order or subpoena has been served on 
the customer pursuant to G.S. 1A-1, Rule 4 @) of the N.C. 
Rules of Civil Procedure and the court order or subpoena 
states the name of the government authority seeking ac- 
cess to the financial record and the purpose for which ac- 
cess is sought; 

(3) The following notice has been served on the customer pur- 
suant to G.S. 1A-1, Rule 4 (j) of the N.C. Rules of Civil 
Procedure together with the court order or subpoena: 

“Records or information held by the financial insti- 
tution named in the attached process are being sought 
by government authority in accordance with the North 
Carolina Financial Privacy Act. You may have rights 
under the act to challenge access to the records or in- 
formation. You must, however, act within 10 days 
from the date this notice was served on you to make a 
challenge in court or the records or information will be 
made available. You may wish to employ an attorney 
to represent you and protect your rights.”; 

(4) The customer has not challenged the court order or sub- 
poena within 10 days after service; 

(5) The government authority has certified in writing to the 
financial institution that it has complied with the applica- 
ne. eC of this Chapter. (1985 (Reg. Sess., 1986), c. 
if 8.2 1y 


§ 53B-6. Delayed notice. 


Upon application of a government authority, a superior court 
judge may order that the customer notice required by G.S. 53B-5 be 
delayed if the court finds there is reason to believe that: 

(1) The financial record to which access is sought is relevant to 
a legitimate government inquiry; and 
(2) Notice to the customer will: 
a. Endanger life or physical safety of any person; 
b. Result in flight from prosecution; 
c. Lead to intimidation of a witness; 
d. Result in destruction of or tampering with evidence; or 
e. Otherwise seriously jeopardize the government inquiry 
or an official proceeding or investigation. 
A court order granting delay of notice to a customer under this 
section shall set out the specific facts supporting its findings, spec- 
ify the period of delay, and direct that the government authority 
shall serve on the customer at the end of that period a copy of the 
court order or subpoena and a notice that the records have been 
furnished. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 
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§ 53B-7. Customer challenge. 


(a) Within 10 days after service of a court order or subpoena 
under this Chapter a customer may apply to the superior court of 
the county in which he resides for an order quashing or modifying 
the court order or subpoena. The customer shall deliver or mail a 
copy of the application to the government authority and the finan- 
cial institution named in the court order or subpoena. The superior 
a shall grant or deny the application within 10 days after it is 

iled. 

(b) Nothing in this Chapter affects the right of a financial insti- 
tution to challenge a request for financial records by a government 
authority under existing law. (1985 (Reg. Sess., 1986), c. 1002, s. 1.) 


§ 53B-8. Disclosure of financial records. 


No financial institution or its officer, employee, or agent may 
disclose a customer’s financial record to a government authority 
except as provided in this Chapter. This section does not prohibit a 
financial institution from giving notice of or disclosing a financial 
record to a government authority, as defined in G.S. 53B-2(4), to the 
same extent as is authorized with respect to federal government 
authorities in the Right to Financial Privacy Act § 1103(d), 12 
U.S.C. § 3403(d). Nothing in this Chapter shall prohibit a financial 
institution from notifying a government authority that it has infor- 
mation that may be relevant to a possible violation of law or regula- 
tion, or from disclosing to a government authority only the name, 
address, account number, and type of account of any customer. 
(1985 (Reg. Sess., 1986), c. 1002, s. 1.) 


§ 53B-9. Duty of financial institutions; fee; limita- 
tion of liability. 


(a) Upon service of a subpoena or court order pursuant to G.S. 
53B-4(1), (3), (9), or (11) and receipt of certification pursuant to G.S. 
53B-5(5), a financial institution shall locate the financial records 
requested and prepare to make them available to the government 
authority seeking access to them. Upon receipt of notice that a 
customer has challenged the court order or subpoena, the financial 
institution may suspend its efforts to make the records available 
until after final disposition of the challenge. 

(b) Upon receipt of access to financial records pursuant to G.S. 
53B-4(1), (3), (9), or (11), a government authority shall pay the 
financial institution that provided the financial records a fee for 
costs directly incurred in assembling and delivering the financial 
records. The fee shall be at the rate established pursuant to the 
Right to Financial Privacy Act § 1115(a), 12 U.S.C. § 3415, and 12 
Cee 219. 

(c) A financial institution that discloses a financial record pursu- 
ant to this Chapter in good faith reliance upon certification by a 
government authority pursuant to G.S. 53B-5(5) is not liable for 
damages resulting from the disclosure. (1985 (Reg. Sess., 1986), c. 
1002, s. 1.) 
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§ 53B-10. Penalty. 


(a) Any financial institution disclosing financial records or infor- 
mation contained therein in violation of this Chapter shall be liable 
to the customer to whom the records relate in an amount equal to 
the sum of: 

(1) One thousand dollars ($1,000); 

(2) Any actual damages sustained by the customer as a result 
of the disclosure; and 

(3) Such punitive damages as the court may allow, where the 
violation is found to have been willful or intentional. 

(b) Any government authority that participates in or induces or 
solicits a violation of this Chapter shall be liable to the customer to 
whom the violation relates in the amount set out in subsection (a) 
above. It shall be a defense to an action under this subsection that 
the government authority acted in good faith in obtaining and rely- 
ing upon process issued pursuant to G.S. 53B-4. (1985 (Reg. Sess., 
1986)" co 1002,¢s.1:) 
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Chapter 54. 


Cooperative Organizations. 


SUBCHAPTER III. CREDIT 
UNIONS. 


Article 14A. 
Formation of Credit Union. 


Sec. 
54-109.2.. Organization procedure. 


Article 14C. 
Powers of Credit Union. 
54-109.21. General powers. 


Article 14F. 
Savings Accounts. 


54-109.54. Dividends. 
54-109.57. (Effective July 1, 
Trusts accounts. 
(Effective July 1, 1989) Joint 

accounts. 
[Reserved. ] 
(Effective July 1, 1989) Per- 
sonal agency accounts. 
[Reserved. ] 


Article 14G. 
Loans. 


Purposes, terms and interest 
rate. 
Loan limit. 


Article 15. 
Central Associations. 
54-110. [Recodified.] 
Article 15A. 
Corporate Credit Union. 


1989) 
54-109.58. 


54-109.62. 
54-109.63. 


54-109.64. 


54-109.65. 


54-109.67. 


54-110.1. Definition and purposes. 
54-110.2. Membership. 
54-110.3. Charter and name exclusive. 


Sec. 

54-110.4. Organization. 

54-110.5. Powers and privileges. 

54-110.6. Participation in central sys- 
tem. 

54-110.7. Right of set-off; security inter- 
est. 

54-110.8. Fees. 

54-110.9. Reserves. 

54-110.10. Applicability of Article. 


SUBCHAPTER IV. COOPERATIVE 
ASSOCIATIONS. 


Article 16. 
Organization of Associations. 


54-111. 
54-113. 
54-117. 


Nature of the association. 

Articles of agreement. 

General corporation law or gen- 
eral nonprofit corporation 
law applied; dealing in 
products of, or renting to, 
nonmembers. 


54-118. Other corporations admitted. 


Article 18. 
Powers and Duties. 


Nature of business authorized. 
Apportionment of earnings. 
Time of allocation. 


54-124. 
54-126. 
54-127. 


SUBCHAPTER V. MARKETING 
ASSOCIATIONS. 


Article 19. 
Purpose and Organization. 


54-139. Domestication of foreign cooper- 
ative corporations; limita- 
tion on use of word “cooper- 
ative.” 


§54-109.2 1988 CUMULATIVE SUPPLEMENT §54-109.21 
SUBCHAPTER III. CREDIT UNIONS. 


ARTICLE 14A. 


Formation of Credit Union. 


§ 54-109.2. Organization procedure. 


(b) The subscribers shall execute in duplicate articles of incorpo- 
ration and agree to the terms thereof, which articles shall state: 
(1) The name, which shall include the words “credit union” and 
which shall not be the same as that of any other existing 
credit union in this State, and the location where the pro- 
posed credit union is to have its principal place of business; 
(2) That the existence of the credit union shall be perpetual; 
(3) The initial par value of the shares of the credit union. 
(4) The names and addresses of the subscribers to the articles 
of incorporation, and the value of shares subscribed to by 
each, which shall be not less than five dollars ($5.00); and 
(5) That the credit union may exercise such incidental powers 
as are necessary or requisite to enable it to carry on effec- 
tively the business for which it is incorporated, and those 
powers which are inherent in the credit union as a legal 
entity. 
(1915, c. 115, ss. 2, 9; C.S., ss. 5210, 5211, 5233; 1925, c. 73, s. 3; 
1935, c. 87; 1965, c. 956, ss. 1, 4, 19; 1973, c. 199, s. 8; 1975, c. 538, s. 
1; 1983, c. 568, s. 1.) 


Only Part of Section Set Out.— As “The par value of the shares of the credit 
the rest of the section was not affected union, which shall be in five dollar 


by the amendment, it is not set out. ($5.00) multiples, of not less than five 
Effect of Amendments. — The 1983 dollars ($5.00), nor more than twenty- 

amendment, effective July 1, 1983, re- five dollars ($25.00).” 

wrote subdivision (b)(3), which read, 


ARTICLE 14C. 


Powers of Credit Union. 


§ 54-109.21. General powers. 


A credit union may: 

(1) Make contracts; 

(2) Sue and be sued; 

(3) Adopt and use a common seal and alter same; 

(4) Acquire, lease, hold and dispose of property, either in whole 
or in part, necessary or incidental to its operations; 

(5) At the discretion of the board of directors, require the pay- 
ment of an entrance fee or annual membership fee, or both, 
of any person admitted to membership; 

(6) Receive savings from its members in the form of shares, 
deposits, or special-purpose thrift accounts; 

(7) Lend its funds to its members as hereinafter provided; 

(8) Borrow from any source in accordance with policy estab- 
lished by the board of directors; 
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(9) Discount and sell any eligible obligations, subject to rules 
and regulations prescribed by the Administrator; 

(10) Sell all or substantially all of its assets or purchase all or 
substantially all of the assets of another financial institu- 
tion, subject to the approval of the Administrator of Credit 
Unions; 

(11) Invest surplus funds as provided in Articles 14A to 14L of 
this Chapter; 

(12) Make deposits in legally chartered banks, savings banks, 
savings and loan associations, trust companies and cen- 
tral-type credit union organizations; 

(13) Assess charges to members in accordance with the bylaws 
for failure to meet properly their obligations to the credit 
union; 

(14) Hold membership in other credit unions organized under 
Articles 14A to 14L of this Chapter or other acts, and in 
other associations and organizations composed of credit 
unions; 

(15) Declare dividends; pay interest on deposits and pay inter- 
est refunds to borrowers as provided in Articles 14A to 14L 
of this Chapter; 

(16) Sell travelers checks and money orders and charge a rea- 
sonable fee for such services, provided the instruments are 
payable at institutions other than a credit union; 

(17) Perform such tasks and missions as are requested by the 
federal government or this State or any agency or political 
subdivision thereof, when approved by the board of direc- 
tors and not inconsistent with Articles 14A to 14L of this 
Chapter; 

(18) Act as fiscal agent for and receive deposits from the fed- 
eral government, this State, or any agency or political sub- 
division thereof; 

(19) Contribute to, support, or participate in any nonprofit ser- 
vice facility whose services will benefit the credit union or 
its membership subject to such regulations as are pre- 
scribed by the Administrator; 

(20) Make donations or contributions to any civic, charitable or 
community organization as authorized by the board of di- 
rectors, subject to such regulations as are prescribed by the 
Administrator; 

(21) Act as a custodian of qualified pension funds if permitted 
by federal law; 

(22) Purchase or make available insurance for its directors, 
officers, agents, employees, and members; and 

(23) Facilitate its members’ purchase of goods and services in a 
manner which promotes the purposes of the credit union. 

(24) The board of directors may expel from the corporation any 
member who has not carried out his engagement with the 
corporation, or has been convicted of a criminal offense, or 
neglects or refuses to comply with the provisions of this 
Article or of the bylaws, or who habitually neglects to pay 
his debts, or shall become insolvent or bankrupt. The mem- 
bers at a regularly called meeting may expel from the cor- 
poration any member who has become intemperate or in 
any way financially irresponsible; no member shall be ex- 
pelled until he has been informed in writing of the charges 
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against him and an opportunity has been given him, after 
reasonable notice, to be heard thereon. 

(25) Engage in activity permitted under this subsection. Not- 
withstanding any other provision of this Chapter, the Ad- 
ministrator of Credit Unions, subject to the advice and 
consent of the Credit Union Commission, and upon a find- 
ing that action is necessary to preserve and protect the 
welfare of credit unions and to promote the general econ- 
omy of the State, may adopt rules allowing State-chartered 
credit unions to engage in any activity in which they could 
engage if they were federally chartered credit unions. 

(26) Subject to rules and regulations prescribed by the Admin- 
istrator, act as trustee or custodian, and may receive rea- 
sonable compensation for so acting, under any written 
trust instrument or custodial agreement created or orga- 
nized and forming a part of a deferred compensation plan 
for its members or groups or organization of its members, 
provided the funds of such plans are invested in savings or 
deposits of the credit union. All funds held may be com- 
mingled for appropriate purpose of investment, but indi- 
vidual records shall be kept by the credit union for each 
participant and shall show in proper detail all transactions 
engaged in under authority of this section. 

A member may withdraw from a credit union by filing a written 
notice of his intention to withdraw. 

The amounts paid in on shares or deposits by an expelled or 
withdrawing member, with any dividends credited to his shares 
and any interest accrued on his deposits to the date of expulsion or 
withdrawal shall be paid to such member, but in the order of expul- 
sion or withdrawal, and only as funds therefor become available, 
after deducting any amounts due to the corporation by such mem- 
ber. The member shall have no other or further right in the credit 
union or to any of its benefits, but such expulsion or withdrawal 
shall not operate to relieve the member from any remaining liabil- 
ity to the corporation. (1915, c. 115, ss. 5, 16, 17, 23; C.S., ss. 
50216-5218, 5231; 1925, c. 73, ss. 3, 10; 1935, c. 87; 1965, c. 956, s. 8; 
1975, .c...538, s. 1;.1977, c. 559, s..5; 1983,..c...568,..s: 12.) 


Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, re- 
wrote subdivision (25). 


ARTICLE 14D. 
Membership. 
§ 54-109.26. “Membership” defined. 


Legal Periodicals. — For survey of 
1981 administrative law, see 60 N.C.L. 
Rev. 1165 (1982). 
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§54-109.57 


CASE NOTES 


Cited in Branch Bank & Trust Co. v. 
National Credit Union Admin. Bd., 786 
F.2d 621 (4th Cir. 1986). 


ARTICLE 14F. 


Savings Accounts. 


§ 54-109.54. Dividends. 


The board of directors of any credit union may declare dividends 
as its bylaws provide. (1915, c. 115, s. 22; C.S., s. 5223; 1925, c. 73, s. 
3; 1935, c. 87; 1957, c. 989, s. 3; 1965, c. 956, s. 15; 1969, c. 69, ss. 3, 
4. 19(3,0Cn Lod Sa, LO iD. C, 005, 8:1.) L9Ga,0C.. 068; Sind;) 


Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, de- 
leted the second sentence of this section, 
which read “Dividends shall be paid on 
fully paid shares outstanding at the 


shares which become fully paid by the 
tenth of any month of the period may be 
entitled to a proportional part of such 
dividend, calculated from the first day of 
the month.” 


close of the accounting period, but 


§ 54-109.57. (Effective July 1, 1989) Trusts ac- 
counts. 


(a) Shares may be issued to and deposits received from any per- 
son holding or opening an account who shall execute a written 
agreement with the credit union containing a statement that it is 
executed pursuant to the provisions of this subsection and provid- 
ing for the account to be held in the name of such person as trustee 
for not more than one person designated as beneficiary, the account 
and any balance thereof shall be held as a trust account, and: 

(1) The trustee during the trustee’s lifetime may change the 
designated beneficiary by a written direction to the credit 
union; and 

(2) The trustee may withdraw or receive payment in cash or 
check payable to the trustee’s personal order, and such 
payment or withdrawal shall constitute a revocation of the 
agreement as to the amount withdrawn; and 

(3) Upon the death of the trustee, the person designated as 
beneficiary, if such person is living at the death of the 
trustee, shall be the holder of the account, and payment by 
the credit union to the holder shall be a total discharge of 
the credit union’s obligation as to the amount paid. 

The person establishing an account under this subsection shall sign 
a statement containing the following language in a conspicuous 
manner: 
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“CREDIT UNION (or name of institution) TRUST 
ACCOUNT 


G.S. 54-109.57 


I understand that by establishing a trust account under the pro- 
visions of North Carolina General Statute 54-109.57 that: 

1. During my lifetime I may withdraw the money in the ac- 
count; and mex 

2. By written direction to the credit union (or name of institu- 
tion) I may change the beneficiary; and 

3. Upon my death the money remaining in the account will 
belong to the beneficiary, and the money will not be inher- 
ited by my heirs or be controlled by my will. : 

(b) Whenever the beneficiary of a trust account does not survive 
the trustee, then the account and any balance thereof which exists 
shall be held by the trustee in the trustee’s own right and for the 
trustee’s own use and benefit. 

(c) No addition to such accounts, nor any withdrawal, payment, 
revocation or change of beneficiary shall affect the nature of such 
accounts as trust accounts. 

(d) Nothing herein contained shall be construed to repeal or mod- 
ify any of the provisions of G.S. 105-24, relating to the administra- 
tion of the estate tax laws of this State, or provisions of law relating 
to estate taxes. (1915, c. 115, s. 14; C.S., s. 5227; 1975, c. 538, s. 1; 
1987 (Reg. Sess., 1988), c. 1078, s. 2.) 


For this section as in effect until continue to be governed by the provi- 
July 1, 1989, see the main volume. sions of those statutes as they read prior 
Editor’s Note. — Session Laws 1987 to the effective date of this act. 
(Reg. Sess., 1988), c. 1078, s. 9 provides Effect of Amendments. — The 1987 


that all accounts opened pursuant toany (Reg. Sess., 1988) amendment, effective 
statute amended by c. 1078 before the July 1, 1989, rewrote this section. 
effective date thereof (July 1, 1989) shall 


§ 54-109.58. (Effective July 1, 1989) Joint accounts. 


(a) Shares may be issued to and deposits received from any two 
or more persons opening or holding an account or accounts, but no 
joint tenant, unless a member in his own right, shall be permitted 
to vote, obtain loans, or hold office or be required to pay an entrance 
or membership fee. The account and any balance thereof shall be 
held by them as joint tenants, with or without right of survivorship, 
as the contract shall provide, or may be held pursuant to G.S. 41-2.1 
and have the incidents set forth in that section, provided, however, 
if the account is held pursuant to G.S. 41-2.1 the contract shall set 
forth that fact. Unless the persons establishing the account have 
directed that withdrawals require more than one signature, pay- 
ment by the credit union to, or on the order of, any persons holding 
an account authorized by this section shall be a total discharge of 
the credit union’s obligations as to the amount so paid. A pledge of 
such account by any holder or holders shall, unless otherwise spe- 
cifically agreed upon, be a valid pledge and transfer of such ac- 
count, or of the amount so pledged, and shall not operate to sever or 
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terminate the joint ownership of all or any part of the account. 
Persons establishing an account under this section shall sign a 
statement showing their decision in regard to the right of survivor- 
ship in the account, and containing the following language in a 
conspicuous manner: 


“CREDIT UNION (or name of institution) JOINT 
ACCOUNT 


G.S. 54-109.58 


We understand that by establishing a joint account under the 
provisions of North Carolina General Statute 54-109.58 that: 

1. The credit union (or name of institution) may pay the money 
in the account to, or on the order of, any person named in 
the account unless we have directed that withdrawals re- 
quire more than one signature; and 

2. If we elect to create the right of survivorship in the account, 
that upon the death of one joint owner the money remain- 
ing in the account will belong to the surviving joint owners 
and will not be inherited by the heirs of the deceased joint 
owner or be controlled by the deceased joint owner’s will. 

We____—S——_ [write in “do” or “do not”] elect to create the 
right of survivorship in this account. 


9? 


This section shall not be deemed exclusive. Deposit accounts, not 
conforming to this section shall be governed by other applicable 
provisions of the General Statutes or the common law as appropri- 
ate. 

(b) Nothing herein contained shall be construed to repeal or mod- 
ify any of the provisions of G.S. 105-24, relating to the administra- 
tion of the estate tax laws of this State, or provisions of laws relat- 
ing to estate taxes; the provisions herein shall regulate, govern and 
protect the credit union in its relationship with such joint owners of 
accounts as herein provided. 

(c) No addition to such account, nor any withdrawal, payment or 
revocation shall affect the nature of the account as a joint account. 
(1975, c. 538, s. 1; 1987 (Reg. Sess., 1988), c. 1078, s. 3.) 


For this section as in effect until continue to be governed by the provi- 
July 1, 1989, see the main volume. sions of those statutes as they read prior 
Editor’s Note. — Session Laws 1987 to the effective date of this act. 
(Reg. Sess., 1988), c. 1078, s. 9 provides Effect of Amendments. — The 1987 


that all accounts opened pursuant toany (Reg. Sess., 1988) amendment, effective 
statute amended by c. 1078 before the July 1, 1989, rewrote this section. 
effective date thereof (July 1, 1989) shall 
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§ 54-109.59. Liens. 
CASE NOTES 


Applicability of Section. — This sec- _ posit is actually made. Reynolds v. N.C. 
tion gives credit unions the opportunity State Employees Credit Union, 31 
to obtain a lien on their borrowers’ funds Bankr. 296 (Bankr. E.D.N.C. 1983). 
but the lien is not complete until the de- 


§ 54-109.62: Reserved for future codification purposes. 


§ 54-109.63. (Effective July 1, 1989) Personal 
agency accounts. 


(a) A person may open a personal agency account by written 
contract containing a statement that it is executed pursuant to the 
provisions of this section. The written contract shall name an agent 
who shall have authority to act on behalf of the depositor in regard 
to the account as set out in this subsection. The agent shall have 
the authority to: 

(1) Make, sign or execute checks drawn on the account; 
(2) Endorse checks made payable to the principal for deposit 
only into the account; and 
(3) Deposit cash or negotiable instruments, including instru- 
ments endorsed by the principal, into the account. 
A person establishing an account under this section shall sign a 
statement containing the following language in a conspicuous man- 
ner: 


“CREDIT UNION (or name of institution) 
PERSONAL AGENCY ACCOUNT 


G.S. 54-109.63 


I understand that by establishing a personal agency account un- 
der the provisions of North Carolina General Statute 54-109.63 
that the agent named in the account may: 

1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

I also understand that upon my death the money remaining in 

the account will be controlled by my will or inherited by my heirs. 


(b) An account created under the provisions of this section grants 
no ownership right or interet in the agent. Upon the death of the 
principal there is no right of survivorship to the account and the 
authority set out in subsection (a) terminates. 

(c) The written contract referred to in subsection (a) shall provide 
that the principal may elect to extend the authority of the agent set 
out in subsection (a) to act on behalf of the principal in regard to the 
account notwithstanding the subsequent incapacity or mental in- 
competence of the principal. If the principal so elects to extend such 
authority of the agent, then upon the subsequent incapacity or 
mental incompetence of the principal, the agent may continue to 
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exercise such authority, without the requirement of bond or of ac- 
counting to any court, until such time as the agent shall receive 
actual knowledge that such authority has been terminated by a 
duly qualified guardian of the estate of the incapacitated or incom- 
petent principal, acting pursuant to a durable power of attorney (as 
defined in G.S. 32A-8) which grants to the attorney-in-fact that 
authority in regard to the account which is granted to the agent by 
the written contract executed pursuant to the provisions of this 
section, at which time the agent shall account to such guardian or 
attorney-in-fact for all actions of the agent in regard to the account 
during the incapacity or incompetence of the principal. If the princi- 
pal does not so elect to extend the authority of the agent, then upon 
the subsequent incapacity or mental incompetence of the principal, 
the authority or the agent set out in subsection (a) terminates. 

(d) When an account under this section has been established all 
or part of the account or any interest or dividend thereon may be 
paid by the credit union on a check made, signed or executed by the 
agent. In the absence of actual knowledge that the principal has 
died or that the agency created by the account has been terminated, 
such payment shall be a valid and sufficient discharge to the credit 
union for payment so made. 

(e) An account established under the provisions of this section 
does not grant to the agent the authority to vote, obtain loans, or 
hold office and the agent shall not be required to pay an entrance or 
membership fee. (1987 (Reg. Sess., 1988), c. 1078, s. 4.) 


Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1078, s. 10 makes 
this section effective July 1, 1989. 

Session Laws 1987 (Reg. Sess., 1988), 
c. 1078, s. 9 provides that all accounts 


by c. 1078 before the effective date 
thereof (July 1, 1989) shall continue to 
be governed by the provisions of those 
statutes as they read prior to the effec- 
tive date of this act. 


opened pursuant to any statute amended 
§ 54-109.64: Reserved for future codification purposes. 


ARTICLE 14G. 


Loans. 


§ 54-109.65. Purposes, terms and interest rate. 


A credit union may loan to its members for such purpose and 
upon such security and terms as the board of directors prescribes at 
rates of interest not exceeding eighteen percent (18%) annual per- 
centage rate, unless a greater rate not to exceed the annual per- 
centage rate permitted to be charged by federally chartered credit 
unions, is otherwise approved by the Credit Union Commission. 
Such action by the Commission will be uniform and apply to all 
credit unions. 

The term “interest,” as used in this section, shall not be deemed 
to include charges made by a credit union for appraisals of real or 
personal property; attorneys’ fees for searching title to real prop- 
erty, preparing notes, deeds of trust, mortgages and closing loans; 
and recording fees. Rate of interest and terms of repayment shall 
appear on each note but the corporation may, for the purpose of 
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making loans, discount and negotiate promissory notes and deduct 
in advance, from the proceeds of such loan, interest at a rate not to 
exceed the rate herein fixed, which shall be the legal rate for corpo- 
rations organized under this Article, and such deductions shall be 
made upon the amount of the loan from the date thereof until the 
maturity of the final installment, notwithstanding that the princi- 
pal amount of such loan is required to be repaid in such install- 
ments. (1915, c. 115, ss. 19, 20; 1917, c. 232, s. 4; C.S., ss. 5220, 
5221; 1925, c. 73, s. 3; 1935, c. 87; 1955, c.. 1135, s..2; 1957, c. 989, s. 
2; 1961, c. 1187, s. 1; 1965, c. 956, ss. 1, 12, 18; 1969, c. 69, s. 9; 
1973, c. 199, ss. 5, 6; 1975, c. 538, s. 1; 1983, c. 568, s. 4.) 


Effect of Amendments. — The 1983 board of directors prescribe, at rates of 
amendment, effective July 1, 1983, re- interest not exceeding twelve (12%) an- 
wrote the first sentence of the first para- nual percentage rate, unless a greater 
graph, which read “A credit union may _ rate not to exceed eighteen (18%) annual 
loan to its members for such purpose and __ percentage rate is otherwise approved 
upon such security and terms as the’ by the Credit Union Commission.” 


§ 54-109.67. Loan limit. 


No loan shall be made to any member in an aggregate amount in 
excess of ten percent (10%) of the credit union’s unimpaired capital 
and surplus. In accordance with the bylaws and subject to such 
rules and regulations as the Administrator may prescribe, the 
board of directors shall determine and set the maximum unsecured 
loan limits subject to the limitation contained in the preceding sen- 
tence. (1915, c. 115, s. 19; 1917, c. 232, s. 4; C.S., s. 5220; 1925, c. 73, 
s. 3; 1935, c. 87; 1955, c. 1135, s. 2; 1961, c. 1187, s. 1; 1965, c. 956, 
ssi 1} £2, 1S81969,"0) 695457 9)-4973 °C. 199-"s) 5. 1975. C odo. sak: 
1983, c. 568, s. 5.) 


Effect of Amendments. — The 1983 (10%) of the credit union’s unimpaired 
amendment, effective July 1, 1983, re- capital and surplus, whichever is 
wrote this section, which read “No loan _ greater, provided that no unsecured loan 


shall be made to any member in an ag- shall be greater than five thousand dol- 
gregate amount in excess of two hun- Jars ($5,000).” 


dred dollars ($200.00), or ten percent 


ARTICLE 14M. 


Confidential Information. 


§ 54-109.105. What information deemed confiden- 
tial; disclosure; certain information 
deemed public; exchange of informa- 
tion. 


Legal Periodicals. — For survey of 
1981 commercial law, see 60 N.C.L. Rev. 
1238 (1982). 
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ARTICLE 15. 


Central Associations. 


§ 54-110: Recodified as §§ 54-110.1 to 54-110.10. 


Editor’s Note. — This Article was re- 1, and has been recodified as Article 15A 
written by Session Laws 1983, c. 470, s. of Chapter 54. 


ARTICLE 15A. 


Corporate Credit Union. 


§ 54-110.1. Definition and purposes. 


(a) A corporate credit union may be incorporated under this Arti- 
cle and shall be subject to all parts of this Chapter not inconsistent 
with this Article. 

(b) A corporate credit union is a cooperative nonprofit association 
whose members consist primarily of other credit unions and whose 
purposes are: 

(1) To accumulate and prudently manage the liquidity of its 
member credit unions through interlending and invest- 
ment services; 

(2) To act as an intermediary for credit union funds between 
members and other corporate credit unions; 

(3) To obtain liquid funds from other credit union organiza- 
tions, financial intermediaries, and other sources; 

(4) To foster and promote in cooperation with other state, re- 
gional, and national corporate credit unions and credit 
union organizations or associations the economic security, 
growth and development of member credit unions; and 

(5) To perform such other financial services of benefit to its 
members which are authorized by the Administrator of 
Credit Unions. (1983, c. 470.) 


Editor’s Note. — This Article is Arti- Session Laws 1983, c. 470, s. 2, makes 
cle 15 of Chapter 54, as rewritten by this Article effective upon ratification. 
Session Laws 1983, c. 470, s. 1. The act was ratified June 8, 1983. 


§ 54-110.2. Membership. 


(a) Membership in the corporate credit union shall be institu- 
tional and be limited to the subscribers to the articles of incorpora- 
tion, credit unions organized under Chapter 54 of the General Stat- 
utes, the Federal Credit Union Act or any other credit union act, 
organizations or associations of credit unions, and such other per- 
sons or organizations provided for in the articles of incorporation 
unless the bylaws otherwise prescribe. 

(b) The board of directors of each credit union, organization or 
association becoming a member of the corporate credit union shall 
designate one person to be a voting representative in the corporate 
credit union. Such voting representatives shall be eligible to hold 
office in the corporate credit union as if such person were himself a 
member of the corporate credit union. (1983, c. 470.) 
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§ 54-110.3. Charter and name exclusive. 


Only one corporate credit union shall be incorporated under this 
Article; and no other credit union may use the term “corporate 
credit union” as a part of its name. (1983, c. 470.) 


§ 54-110.4. Organization. 


(a) Application to form a corporate credit union shall be made in 
writing to the Administrator of Credit Unions. The application 
shall contain the names of at least 15 credit unions which have 
agreed to subscribe to shares in the corporate credit union at the 
time the application is made. 

(b) The application shall be accompanied by articles of incorpora- 
tion, bylaws, and articles of association or other appropriate docu- 
ments. | 

(c) The bylaws shall provide for the selection of a board of direc- 
tors of a least five members and shall require credit unions apply- 
ing for membership to subscribe to shares in a minimum amount as 
specified in the bylaws. (1983, c. 470.) 


§ 54-110.5. Powers and privileges. 


(a) A corporate credit union shall enjoy the powers and privileges 
of any other credit union incorporated under Chapter 54 of the 
General Statutes in addition to those powers enumerated in this 
Article, notwithstanding any limitations or restrictions found else- 
where in this Article. 

(b) A corporate credit union may: 

(1) Accept shares or deposits in any form from its members, 
other state, regional or national corporate credit unions, 
and credit union organizations or associations; 

(2) Make loans to its members and other credit unions and 
other State, regional or national corporate credit unions, 
organizations and associations of credit unions; 

(3) Establish lines of credit for members and participate with 
other credit unions in making loans to its members under 
the terms and conditions determined by the board of direc- 
tors; 

(4) Invest in the shares of or make deposits in credit unions; 

(5) Buy and sell any form of marketable debt obligations of 
domestic or foreign corporations or of federal, state or local 

overnment units; 

(6) Borrow from any source without limitation, accept demand 
deposits from any source and issue notes or debentures; 

(7) Acquire or sell the assets and assume the liabilities of a 
member; and 

(8) Enter into agreements with credit unions to discount or 
puna loans made pursuant to government-guaranteed 
oan programs, real estate loans made by members or any 
obligations of the United States or any agency thereof held 
by members. 

(c) A corporate credit union shall not be taxable under any law 
which shall exempt any other credit union. 

(d) The board of directors shall meet at least quarterly and shall 
ats the general direction and control of the affairs of the corpora- 

ion. 
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(e) The corporate credit union may exercise such incidental 
powers or privileges conferred upon a federal corporate credit 
union. (1983, c. 470.) 


§ 54-110.6. Participation in central system. 


The corporate credit union may enter into agreements for the 
purpose of participation in any state or federal central liquidity 
facility or central financial system for credit unions, and for the 
Bur pobe of aiding credit unions in establishing concentrated lines of 
credit with other financial institutions and act as a depositor and 
transmitter of funds to carry out such agreements. (1983, c. 470.) 


§ 54-110.7. Right of set-off; security interest. 


(a) The corporate credit union shall have a right of immediate 
set-off against the balances of the share and deposit accounts of 
each member for any amounts due from the member to the corpo- 
rate credit union. 

(b) The corporate credit union shall have a lien on all share and 
deposit accounts of each member in the amount of the total indebt- 
edness of the member to the corporate credit union. The lien created 
herein shall attach to such accounts and be effective whenever the 
member is indebted to the corporate credit union. The lien shall 
have priority over any interests of all members and unsecured cred- 
itors of the member credit unions of the corporate credit union. 

(c) The board of directors or credit committee may require and 
accept additional security for loans to a member in the form of a 
pledge, assignment, hypothecation or mortgage of any assets of the 
member or a guarantor. (1983, c. 470.) 


§ 54-110.8. Fees. 


The operating fees established by the Administrator of Credit 
Unions shall make allowances for the special purposes and opera- 
tions of a corporate credit union. (1983, c. 470.) 


§ 54-110.9. Reserves. 


A corporate credit union shall be exempt from the regular reserve 
requirements of Article 14J, but shall be required to establish and 
maintain an equity reserve to meet losses, in accordance with regu- 
lations prescribed by the Administrator of Credit Unions. (1983, c. 
470.) 


§ 54-110.10. Applicability of Article. 


Nothing in this Article shall be construed as affecting the status 
of a central association formed prior to the enactment of this Article 
pursuant to former G.S. 54-110. For the purposes of this Article, the 
corporate credit union authorized by G.S. 54-110.3 shall be the cen- 
tral association in existence on June 8, 1983. (1983, c. 470.) 
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SUBCHAPTER IV. COOPERATIVE 
ASSOCIATIONS. 


ARTICLE 16. 


Organization of Associations. 


§ 54-111. Nature of the association. 


Any number of persons, not less than five, may associate them- 
selves as a mutual association, society, company, or exchange, for 
the purpose of conducting any agricultural, housing (including 
apartment housing), horticultural, forestry, dairy, mercantile, min- 
ing, manufacturing, telephone, electric light, power, storage, refrig- 
eration, flume, irrigation, water, sewerage, or mechanical business, 
or purchase, maintain and use fire-fighting equipment, or for any 
other lawful purpose, on the mutual plan. For the purposes of this 
Subchapter, the words association, company, corporation, ex- 
change, society, or union shall be construed to mean the same; 
provided that the membership of agricultural organizations incor- 
porated under this Subchapter shall consist of producers of agricul- 
tural products, handled by such organizations or by organizations 
owned and controlled by such producers. (1915, c. 144, s. 1; C.S., s. 
5242; 1925, c. 179, ss. 1, 2; 1931, c. 447; 1949, c. 1042, ss. 1, 2(a); 
1955, c. 746, s. 1; 1959, c. 991; 1985, c. 542, s. 1.) 


Effect of Amendments. — The 1985 cess in expulsions from voluntary trade 
amendment, effective July 1, 1985, in- _ associations, in light of Harrison v. Gas- 
serted “or for any other lawful purpose” ton Bd. of Realtors, Inc., 311 N.C. 230, 


in the first sentence. 316 S.E.2d 59 (1984), see 21 Wake For- 
Legal Periodicals. — For note onthe egt L. Rev. 121 (1985). 
Declaratory Judgment Act and due pro- 


§ 54-113. Articles of agreement. 


The persons desiring to organize such association shall sign and 
acknowledge written articles which shall contain the name of the 
association and the names and residences of the persons forming 
the same. Such articles shall also contain a statement of the pur- 
poses of the association and shall designate the city, town, or vil- 
lage where its principal place of business shall be located. The arti- 
cles shall also state the amount of authorized capital stock, the 
number of shares authorized, and the par value of each. No share- 
holder in any corporation organized under this Subchapter shall be 
personally liable for any debt of the corporation. (1915, c. 144, s. 2; 
C.S., s. 5244; 1985, c. 542, s. 2.) 


Effect of Amendments. — The 1985 stituted “authorized” for “subscribed” in 
amendment, effective July 1, 1985, sub- the third sentence. . 
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§ 54-117. General corporation law or general non- 
profit corporation law applied; dealing 
in products of, or renting to, nonmem- 
bers. 


All mutual associations shall be maintained in accordance with 
the general corporation law or general nonprofit corporation law, 
except as otherwise provided for in this Subchapter. And no corpo- 
ration or association hereafter organized under this Subchapter for 
doing business in this State shall be permitted to deal in the prod- 
ucts of nonmembers to an amount greater in value than such as are 
handled by it for members: Provided, no housing corporation or 
association hereafter organized under this Subchapter shall be per- 
mitted to rent to nonmembers for a period longer than 90 days. 
(1915, c. 144, 517; C.S:;8)5248; 1925, c..179, s. 1; 1931, c. 447, 8. 2; 
1949, c. 1042, s. 2(b); 1985, c. 542, s. 3.) 


Effect of Amendments. — The 1985 _ serted “or general nonprofit corporation 
amendment, effective July 1, 1985, in- law” in the first sentence. 


§ 54-118. Other corporations admitted. 


All mutual corporations, companies, or associations heretofore 
organized and doing business under other incorporation statutes, or 
which have attempted to so organize and do business, shall have 
the benefit of all of the provisions of this Subchapter, and be bound 
thereby on filing with the Secretary of State a written declaration, 
signed and sworn to by the president and secretary, to the effect 
that the mutual company or association has by a majority vote of its 
shareholders decided to accept the benefits of and to be bound by 
the provisions of this Subchapter. No association organized under 
this Subchapter shall be required to do or perform anything not 
specifically required herein, in order to become a corporation. 
(1915, c: 144, s. 16; C.S., s. 5249; 1925, c. 179, s. 1; 1985, c. 542, s. 4.) 


Effect of Amendments. — The 1985 utes” for “under prior statutes” in the 
amendment, effective July 1, 1985, sub- first sentence. 
stituted “under other incorporation stat- 


ARTICLE 18. 


Powers and Duties. 


§ 54-124. Nature of business authorized. 


An association created under this Subchapter shall have power to 
conduct any agricultural, housing, horticultural, forestry, dairy, 
mercantile, mining, manufacturing, telephone, electric light, 
power, storage, refrigeration, flume, irrigation, water, sewerage, or 
mechanical business, or purchase, maintain and use fire-fighting 
equipment, or conduct any other lawful business, on the mutual 
plan. (1915, c. 144, s. 8; C.S., s. 5255; 1925, c. 179, ss. 1, 3; 1949, c. 
1042, s. 2; 1955, c. 746, s. 2; 1985, c. 542, s. 5.) 


not 
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Effect of Amendments. — The 1985 _ serted “or conduct any other lawful busi- 
amendment, effective July 1, 1985, in- ness.” 


§ 54-126. Apportionment of earnings. 


The net earnings or losses shall be apportioned among the mem- 
bers in accordance with the ratio which each member’s patronage 
during the period involved bears to total patronage by all members 
during the period. “Patronage” means amount of purchases, sales, 
business, labor, wages or other similar criteria. (1915, c. 144, s. 13; 
C.S., s. 5257; 1925, c. 179, s. 5; 1985, c. 542, s. 6.) 


Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, re- 
wrote this section. 


§ 54-127. Time of allocation. 


The profits or net earnings of such association shall be allocated 
to those entitled thereto, at such times as the bylaws shall pre- 
scribe, which shall be as often as once in 12 months. (1915, c. 144, s. 
14; C.S., s. 5258; 1985, c. 542, s. 7.) 


Effect of Amendments. — The 1985 the catchline and substituted “allocated” 
amendment, effective July 1, 1985, sub- _for “distributed” preceding “to those en- 
stituted “allocation” for “distribution” in titled thereto.” 


SUBCHAPTER V. MARKETING ASSOCIATIONS. 


ARTICLE 19. 


Purpose and Organization. 


§ 54-139. Domestication of foreign cooperative cor- 
porations; limitation on use of word 
“cooperative.” 


(b) No person other than an association organized under this 
Subchapter, or a foreign corporation domesticated pursuant to sub- 
section (a) of this section, or an electric or telephone membership 
corporation domesticated pursuant to G.S. 117-28, or an organiza- 
tion created under or governed by Subchapter IV of Chapter 54 of 
the General Statutes, shall be entitled to organize, domesticate, or 
transact business in this State if the corporate or other business 
name or title of such person contains the word “cooperative.” (1921, 
c. 87, s. 21; C.S., s. 5259(k); 1963, c. 1168, s. 8; 1985, c. 542, s. 8.) 


Only Part of Section Set Out. — As _ serted “or an organization created under 
the rest of the section was not affected or governed by Subchapter IV of Chap- 


by the amendment, it is not set out. ter 54 of the General Statutes” in sub- 
Effect of Amendments. — The 1985 section (b). 


amendment, effective July 1, 1985, in- 
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Chapter 54B. 


Savings and Loan Associations. 


Article 1. 


General Provisions. 


Sec. 
54B-4. Definitions and application of 
terms. 
Article 2. 


Incorporation and Organization. 


54B-8. Scope and prohibitions; exist- 


ing charters; injunctions. 


54B-10. Certificate of incorporation. 

54B-11. Administrator to consider ap- 
plication. 

54B-12. Criteria to be met before the 
Administrator may recom- 
mend approval of an appli- 
cation. 

54B-14. Grounds for approval or denial 
of application. 

54B-17. Insurance of accounts re- 
quired. 

54B-20. Amendments to certificate of 
incorporation. 

54B-21. List of stockholders to be 
maintained. 

54B-23. Application to change location 
of a branch or principal of- 
fice. 

54B-25. Branch offices closed. 

54B-26. Savings banks. 


54B-27 to 54B-29. [Reserved.] 


Article 3. 


Fundamental Changes. 


54B-31. Conversion from federal to 
State association. 

54B-33. Conversion of mutual to stock 
association. 

54B-35. Merger of like savings and 
loan associations. 

54B-36. Merger of associations where 
ownership is converted. 

54B-37. Merger of mutual and stock 
associations. 

54B-38. [Repealed.] 

54B-43. Stock dividends. 

54B-44. Supervisory mergers, consoli- 
dations, conversions, and 
combination mergers and 
conversions. 

54B-45. Interim associations. 


54B-46 to 54B-48. [Reserved.] 
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Article 3A. 


North Carolina Regional 
Reciprocal Savings and 
Loan Acquisition Act. 


Sec. 

54B-48.1. Title. 

54B-48.2. Definitions. 

54B-48.3. Acquisitions by Southern Re- 
gion savings and loan hold- 
ing companies and South- 
ern Region associations. 

54B-48.4. Exceptions. 

54B-48.5. Prohibitions. 

54B-48.6. Applicable laws, rules and 


regulations. 

54B-48.7. Appeal of Administrator’s de- 
cision. 

54B-48.8. Periodic reports; interstate 
agreements. 


54B-48.9. Enforcement. 
54B-49 to 54B-51. [Reserved.] 


Article 4. 


Supervision and Regulation. 


54B-55. Power of Administrator to pro- 
mulgate rules and regula- 


tions; reproduction of 
records. 

54B-57. Supervision and examination 
fees. 

54B-70. Involuntary liquidation. 

54B-74. Annual license fees. 

54B-75. Statement; fees. 

54B-77. Certain powers granted to 
State associations. 

54B-78. Prohibited practices. 


54B-79 to 54B-99. [Reserved.] 
Article 5. 


Corporate Administration. 


54B-101. Directors. 
54B-110. Holidays. 
54B-111 to 54B-120. [Reserved.] 


Article 6. 
Withdrawable Accounts. 


54B-129. Joint accounts. 

54B-130. (Effective July 1, 1989) Trust 
accounts. 

54B-137, 54B-138. [Reserved.] 

54B-139. (Effective July 1, 1989) Per- 
sonal agency accounts. 

54B-140 to 54B-146. [Reserved.] 


§54B-1 


Article 6A. 


Fee for Returned Checks. 


1988 CUMULATIVE SUPPLEMENT 


§54B-4 


Article 12. 


Mutual Deposit Guaranty Associa- 


Sec. Sec. 
54B-147. Collection of processing fee for 54B-236. 
returned checks. 54B-237. 
Article 7. 54B-238. 
Loans. 54B-239. 
54B-150. Manner of making loans. 54B-240. 
54B-151. Permitted loans. 
54B-154. Insider loans. 
54B-164. Loans to one borrower. 54B-241. 
Article 8. 54B-242. 
54B-244. 
Other Investments. 
54B-189. Stock in education agency. 5AB-245 
54B-195. Any loan or investment per- j 
mitted for federal associa- 54p.946. 
tions. 
; 54B-247. 
Article 9. 54B-248. 
Liquidity Fund. 54B-249. 
54B-210. Components of liquidity fund. 
Article 11. pra 
Savings 
Foreign Associations. 
4B-261. 
54B-221 to 54B-235. [Repealed.] mace 
ARTICLE 1. 


tions. 


Definitions. 

Organization of a mutual de- 
posit guaranty association. 

Examination and certification 
by Secretary of Commerce. 

Recordation of articles of in- 
corporation. 

Proposed amendments  sub- 
mitted to Secretary of Com- 
merce. 

Examination and certification 
of amendments. 

Recordation of amendments. 

Purposes and powers of mu- 
tual deposit guaranty asso- 
ciations. 

Filing of semiannual financial 
reports; fees. 

Supervision by Secretary of 
Commerce. 

Special examinations. 

Right to enter and to conduct 
investigations. 

Removal of officers or em- 
ployees. 


Article 13. 


and Loan Holding Compa- 
nies. 


Savings and loan holding com- 
panies. 


General Provisions. 


§ 54B-1. Title. 


Legal 


Periodicals. — 


For survey of 1981 commercial law, 
see 60 N.C.L. Rev. 1238 (1982). 


§ 54B-4. Definitions and application of terms. 


(b) As used in this Chapter, unless the context otherwise re- 


quires, 


the term: 


(1) “Administrator” means the Administrator of the Savings 


and Loan Division. 


(2) “Aggregate withdrawal value of withdrawable accounts” 
means the total value of all withdrawable accounts held by 


an association. 


(3) “Application” means the completed package of the applica- 
tion to organize a State association, establish a branch 
office or conversion of structure of a savings and loan asso- 
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ciation which the Administrator considers in making his 
recommendation. 

(4) “Associate” when used to indicate a relationship with any 
person, means (i) any corporation or organization (other 
than the applicant or a majority-owned subsidiary of the 
applicant) of which such person is an officer or partner or 
is, directly or indirectly, the beneficial owner of ten percent 
(10%) or more of any class of equity securities, (ii) any 
trust or other estate in which such person has a substan- 
tial beneficial interest or as to which such person serves as 
trustee or in a similar fiduciary capacity, and (ili) any rela- 
tive or spouse who lives in the same house as that person, 
or any relative of that person’s spouse who lives in the 
same house as that person, or who is a director or officer of 
the applicant or any of its parents or subsidiaries. 

(5) “Association” includes a State association or a federal asso- 
sts unless limited by use of the words “State” or “fed- 
eral.” 

(6) “Borrowers” means those who borrow funds from or in any 
other way become obligated on a loan to an association. 

(7) “Branch office” means an office of an association other than 
its principal office which renders savings and loan ser- 
vices. 

(8) “Capital stock” means securities which represent owner- 
ship of a stock association. 

(9) “Certificate of approval” means a document signed by the 
Administrator informing the North Carolina Secretary of 
State that the Commission has approved the certificate of 
incorporation of a proposed association. 

(10) Repealed by Session Laws 1985, c. 659, s. 1, effective July 
9, 1985. 

(11) “Certificate of incorporation or charter” means the docu- 
ment which represents the corporate existence of a State 
association. 

(12) “Certified copy” means a copy of an original document or 
paper which has been signed by the person or persons who 
certify such document to be an exact copy of the original. 

(13) “This Chapter” means Chapter 54B of the North Carolina 
General Statutes. 

(14) “Commission” means the North Carolina Savings and 
Loan Commission of the Department of Commerce. 

(15) “Conflict of interest” means a matter before the board of 
directors in which one or more of the directors, officers or 
employees has a direct or indirect financial interest in its 
outcome. 

(16) “Conformed copies” means photocopies or carbon copies or 
other mechanical reproductions of an original document or 

aper. 

(17) “Court of competent jurisdiction” means a court in North 
Carolina which is qualified to hear the case at hand. 

(18) “Disinterested directors” means those directors who have 
absolutely no direct or indirect financial interest in the 
matter before them. 

(19) “Dividends on stock” means the earnings of an association 
paid out to holders of capital stock in a stock association. 
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(20) “Dividends on withdrawable accounts” means the consid- 
eration paid by an association to a holder of a withdraw- 
able account for the use of his money. 

(21) “Division” means the Savings and Loan Division of the 
North Carolina Department of Commerce. 

(22) “Entrance fee per with withdrawable account” means the 
amount to be paid by each person, firm or corporation 
when he or it pledges to a proposed mutual association to 
deposit funds in a withdrawable account. 

(23) “Examination and investigation” means a supervisory in- 
spection of an association or proposed association which 
may include inspection of every relevant piece of informa- 
tion including subsidiary or affiliated businesses. 

(24) “Federal association” means a corporation or association 
organized and operated under the provisions of federal law 
and regulation to conduct a savings and loan business. 

(25) “Financial institution” means a person, firm or corpora- 
tion engaged in the business of receiving, soliciting or ac- 
cepting money or its equivalent on deposit and/or lending 
money or its equivalent. 

(26) Repealed by Session Laws 1985, c. 659, s. 1, effective July 
9, 1985 


(27) “General reserve” means appropriated or restricted funds 
in the form of cash or investments to be used solely for the 
purpose of absorbing losses. 

(28) “Guaranty association” means a mutual deposit guaranty 
association which is a corporation organized under this 
Chapter or its predecessor and operated under the provi- 
sions of Article 12 of this Chapter. 

(29) “Immediate family” means one’s spouse, father, mother, 
children, brothers, sisters, and grandchildren; and the fa- 
ther, mother, brothers, and sisters of one’s spouse; and the 
spouse of one’s child, brother or sister. 

(30) “Initial pledges for withdrawable accounts” means those 
pledges of funds by persons who promise to a proposed 
mutual association to deposit such amount if and when 
such proposed association becomes established. 

(31) “Insurance of withdrawable accounts” means insurance on 
an association’s withdrawable accounts when the benefi- 
ciary is the holder of such insured account. 

(32) “Liquidity fund” means that portion of the assets of an 
association which is required to be held in readily market- 
able form. 

(32a) “Interim association” means an association formed to fa- 
cilitate the acquisition of one hundred percent (100%) of 
the voting shares of an existing stock association by a 
newly-formed association or an existing savings and loan 
holding company or to facilitate any other transaction the 
Administrator may approve. 

(33) “Members” means withdrawable account holders and bor- 
rowers in a State mutual association. 

(34) “Minimum amount of consideration” means the amount of 
money a stock association shall be required to have re- 
ceived on the sale of its stock, before it shall commence 
business. 
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(35) “Minimum amount on deposit in withdrawable accounts” 
means the amount of money which a mutual association 
must have on hand prior to its commencement of business. 

(36) “Mutual association” means all mutual savings and loan 
associations owned by members of the association, and or- 
ganized under the provisions of this Chapter or its prede- 
cessor for the primary purpose of promoting thrift and 
home financing. 

(37) “Net withdrawal value of withdrawable accounts” means 
the aggregate of the withdrawal value of an association’s 
withdrawable accounts less the amount of any pledged 
withdrawable account which serves as security for a loan. 

(38) “Net worth” means an association’s total assets less total 
liabilities. 

(39) “Original incorporators” means the organizers of a State 
association responsible for the business of a proposed asso- 
ciation from the filing of the application to the Commis- 
sion’s final decision on such application. 

(40) “Plan of conversion” means a detailed outline of the proce- 
dure of the conversion of an association from one to an- 
other regulatory authority or from one to another form of 
ownership. 

(41) “Principal office” means the office which houses the head- 
quarters of an association. 

(42) “Proposed association” means an entity in organizational 
procedures prior to the Commission’s final decision on its 
charter application. 

(43) “Registered agent” means the person named in the certifi- 
cate of incorporation upon whom service of legal process 
shall be deemed binding upon the association. 

(44) “Rules and regulations” means those regulatory proce- 
dures and guidelines issued by the Administrator and ap- 
proved by the Commission. 

(44a) “Savings bank” means an association which has exer- 
cised the authority granted in G.S. 54B-26 and adopted a 
name which includes the words “savings bank.” 

(45) “Service corporation” means a corporation operating un- 
der the provision of Article 8 of this Chapter which en- 
gages in activities determined by the Administrator by 
rules and regulations to be incidental to the conduct of a 
savings and loan business as provided in this Chapter or 
activities which further or facilitate the corporate purposes 
of dn association, or which furnishes services to an associa- 
tion or subsidiaries of an association, the voting stock of 
which is owned directly or indirectly by one or more associ- 
ations. 

(46) “Specific reserve account” means an account held by an 
association as a loss reserve for coverage on specific loans 
and investments. 

(47) “This State” means the State of North Carolina. 

(48) “State association” means a corporation or association or- 
ganized under this Chapter or its predecessor and operated 
under the provisions of this Chapter to conduct the savings 
and loan business; or a corporation organized under the 
provisions of the predecessors to this Chapter and operated 
under the provisions of this Chapter; or a corporation orga- 
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nized under the provisions of federal law and so converted 
as to be operated under the provisions of this Chapter. 

(49) “Stock association” means any corporation or company 
owned by holders of capital stock and organized under the 
provisions of this Chapter for the primary purpose of pro- 
moting thrift and home financing. 

(50) “Subscriptions” means the promise to purchase capital 
stock in a stock association and payment of a portion of the 


selling price. 


(51) “Total assets” means the aggregate amount of assets of 
any and every kind held by an association. 

(52) “Voluntary dissolution” means the dissolution and liqui- 
dation of an association initiated by its ownership. 

(53) “Withdrawable accounts” means accounts in which a cus- 
tomer or member places funds with an association which 
may be withdrawn by the account holder. 

(54) “Withdrawable application” means the request in writing 
by a withdrawable account holder to withdraw part or all 
of his balance. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 
1238, s. 1; 1988, c. 144, ss. 1, 2; 1985, c. 659, ss. 1, 9(a); c. 


67718412) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Editor’s Note. — Session Laws 1985, 
c. 677, s. 7 provides: “The provisions of 
this act shall not apply to any institu- 
tion chartered as a savings bank prior to 
the effective date of this act and any 
such institution shall continue to be reg- 
ulated and supervised in accordance 
with the laws of the State of North Caro- 
lina in effect prior to ratification of this 
act.” The act was ratified July 10, 1985. 

Effect of Amendments. — 

The 1983 amendment, effective April 
6, 1983, rewrote clause (iii) of subdivi- 
sion (b)(4), which formerly read, “(iii) 
that person’s spouse, father, mother, 
children, brothers, sisters, and grand- 


children; the father, mother, brothers, 
and sisters of that person’s spouse; and 
the spouse of that person’s child, brother 
or sister,’ and rewrote subdivision 
(b)(33), which formerly read, “‘Members’ 
means those persons who hold with- 
drawable accounts or are borrowers from 
a mutual association and are deemed 
the owners of the association.” 

The 1985 amendment by c. 659, ss. 1 
and 9(a), effective July 9, 1985, deleted 
subdivision (b)(10), defining “Certificate 
of authority to enter,” and subdivision 
(b)(26), defining “Foreign association,” 
and inserted subdivision (b)(32a), defin- 
ing “Interim association.” 

The 1985 amendment by c. 677, s. 1, 
effective July 10, 1985, inserted subdivi- 
sion (b)(44a), defining “Savings bank.” 


ARTICLE 2. 


Incorporation and Organization. 


§ 54B-8. Scope and prohibitions; existing charters; 
injunctions. 
aA Repealed by Session Laws 1985, c. 659, s. 2, effective July 9, 


(c) No person or group of persons, nor any corporation, company, 
or association except one incorporated and licensed in accordance 
with the provisions of this Chapter to operate a State association, 
shall operate as a State association. Unless so authorized as a State 
or federal association and actually engaged in transacting a savings 
and loan business, no person or group of persons, nor any corpora- 
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tion, company, or association domiciled and doing business in this 
State shall: 
(1) Use in its name the terms “building and loan association” 
or “savings and loan association” or words of similar im- 
port or connotation that lead the public reasonably to be- 
lieve that the business so conducted is that of a savings 
and loan association; or 
(2) Use any sign, or circulate or use any letterhead, billhead, 
circular or paper whatsoever, or advertise or communicate 
in any manner that would lead the public reasonably to 
believe that it is conducting the business of a savings and 
loan association. 
(19ST Cr 2525.""3; 1 950;.C, 009, 8.2 1987? ¢. 237,75. 1) 


Only Part of Section Set Out. — As _ thorized as a State or federal” for “Un- 
the rest of the section was not affected _less so authorized as a State, federal or 
by the amendments, it is not set out. _ foreign association” at the beginning of 

Effect of Amendments. — The 1985 the second sentence of subsection (c). 
amendment, effective July 9, 1985, de- The 1987 amendment, effective May 
leted subsection (b), which read “Foreign 95. 1987, inserted “association” follow- 
associations certified to operate in this 
State may do so only when in accordance 
with the provisions of Article 11 of this 
Chapter,” and substituted “Unless so au- 


ing “as a State or federal” near the be- 
ginning of the second sentence of the in- 
troductory language of subsection (c). 


§ 54B-10. Certificate of incorporation. 


(c) The certificate of incorporation, whether for a mutual associa- 
tion or stock association, shall be signed by the original incorpora- 
tors, or a majority of them, but not less than 10, and shall be ac- 
knowledged before an officer duly authorized under the law of this 
State to take proof or acknowledgement of deeds, and shall be filed 
along with two conformed copies in the office of the Administrator 
as provided in G.S. 54B-9. (1981, c. 282, s. 3; 1983, c. 144, s. 3.) 


Only Part of Section Set Out. — As _ stituted “G.S. 54B-9” for “G.S. 54B-8” at 
the rest of the section was not affected the end of subsection (c). The reference 
by the amendment, it is not set out. to § 54B-9 in subsection (c) of this sec- 

Effect of Amendments. — The 1983 tion in the bound volume was a typo- 
amendment, effective April 6, 1983, sub- graphical error. 


§ 54B-11. Administrator to consider application. 


Upon receipt of an application to organize and establish a savings 
and loan association, the Administrator shall examine or cause to 
be examined all the relevant facts connected with the formation of 
the proposed association. If it appears to the Administrator that the 
proposed association has complied with all the requirements set 
forth in this Chapter and the rules and regulations for the forma- 
tion of a savings and loan association and is otherwise lawfully 
entitled to be organized and established as a savings and loan asso- 
ciation, the Administrator shall present the application to the Com- 
mission for its consideration. (1981, c. 282, s. 3; 1983, c. 144, s. 4.) 
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Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, re- 
wrote this section. 


§ 54B-12. Criteria to be met before the Administra- 
tor may recommend approval of an ap- 
plication. 


(b) The Administrator may recommend approval of an applica- 
tion to form a stock association only when all of the following crite- 
ria are met: 

(1) The proposed association has subscriptions for capital stock 
in an amount determined by the Administrator to be suffi- 
cient for the safe and proper operation of the association, 
but in no event less than one million five hundred thou- 
sand dollars ($1,500,000). 

(2) The proposed association has certified that it shall set aside 
from the amount of subscriptions for capital stock required 
by subdivision (1) of this subsection, as a permanent capi- 
tal reserve, an amount of funds determined by the Admin- 
istrator to be sufficient for the safe and proper operation of 
the association, but in no event less than five hundred 
thousand dollars ($500,000). 

(3) All subscriptions for capital stock of the proposed associa- 
wen have been purchased with legal tender of the United 

tates. 

(4) to (7). Repealed by Session Laws 19838, c. 144, s. 5, effective 
April 6, 1983. 

(8) The name of the proposed association will not mislead the 
public and is not the same as an existing association or so 
similar to the name of an existing association as to mislead 
the public; and contains the wording “corporation,” “incor- 
porated,” “limited,” or “company,” an abbreviation of one 
of such words or other words sufficient to distinguish stock 
associations from mutual associations. 

(9) The character, general fitness, and trustworthiness of the 
incorporators, initial board of directors, and initial stock- 
holders of the proposed association are such as to command 
the confidence of the community in which the proposed 
association intends to locate. 

(10) There is a reasonable demand and necessity in the com- 
munity which will be served by the establishment of the 
proposed association. 

(11) The public convenience and advantage will be served by 
the establishment of the proposed association. 

(12) The proposed association will have a reasonable probabil- 
ity of sustaining profitable and beneficial operations in the 
community. 

(13) The proposed association, if established, will promote 
healthy and effective competition in the community in the 
delivery to the public of savings and loan services. (1981, c. 
282, s. 3; 1983, c. 144, s. 5; 1985, c. 659, s. 3.) 
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Only Part of Section Set Out. — As The 1985 amendment, effective July 
the rest of the section was not affected 9, 1985, substituted “trustworthiness” 
by the amendments, it is not set out. for “responsibility” and deleted “who 

Effect of Amendments. — The 1983 shall be residents of North Carolina” 
amendment, effective April 6, 1983, de- preceding “are such as to command” in 
leted subdivisions (4), (5), (6) and (7) of subdivision (b)(9). 
subsection (b). 


§ 54B-14. Grounds for approval or denial of appli- 
cation. 


(a) After consideration of the findings and recommendation of 
the Administrator and his oral testimony, if any, and the consider- 
ation of such other information and evidence, either written or oral, 
as has come before it at the public hearing, the Commission shall 
approve or disapprove the application within 30 days after the pub- 
lic hearing. The Commission shall approve the application if it 
finds that the certificate of incorporation is in compliance with the 

rovisions of G.S. 54B-10, that all the criteria set out in G.S. 54B-12 

ave been complied with, and that all other applicable provisions of 
this Chapter, rules and regulations, and the General Statutes have 
been complied with. 

(c) Upon receipt of the certificate of approval, the original of the 
certificate of incorporation, and the two conformed copies, the Sec- 
retary of State shall, upon the payment by the newly chartered 
association of the appropriate organization tax and fees, file the 
certificate of incorporation in accordance with G.S. 55-4. He shall 
certify under his official seal the two conformed copies of the certifi- 
cate of incorporation, one of which shall forthwith be forwarded to 
the incorporators or their representative, for the purpose of recorda- 
tion in the office of the register of deeds of the county where the 
principal office of the association shall be located, in accordance 
with G.S. 55-4(a)(6), the other of which shall be forwarded to the 
office of the Administrator for filing. Upon the recordation of the 
certificate of incorporation by the Secretary of State, the association 
shall be a body politic and corporate under the name stated in such 
certificate, and shall be authorized to begin the savings and loan 
business when duly licensed by the Administrator. 

(1981, c. 282, s. 3; 1983, c. 144, s. 9; 1985, c. 369.) 


Only Part of Section Set Out. — As _ serted “rules and regulations” in the sec- 
the rest of the section was not affected ond sentence of subsection (a). 
by the amendments, it is not set out. The 1985 amendment, effective June 
Effect of Amendments. — The 1983 11, 1985, rewrote the first two sentences 
amendment, effective April 6, 1983, in- of subsection (c). 


§ 54B-17. Insurance of accounts required. 


All State associations must obtain and maintain insurance on all 
members’ and customers’ withdrawable accounts. Contracts for 
such insurance may be made only with an insurance corporation 
created by an act of Congress. Prior to the licensing of an associa- 
tion, a certificate of incorporation duly recorded under the provi- 
sions of G.S. 54B-14(c), shall be deathet to be sufficient certification 
to the insuring corporation that the association is a legal corporate 
entity. Such insurance must be obtained within the time limit pre- 
scribed in G.S. 54B-18. (1981, c. 282, s. 3; 1987, c. 237, s. 2.) 
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Effect of Amendments. — The 1987 association organized under Article 12 of 
amendment, effective May 25, 1987, this Chapter, or its predecessor, or from 
substituted “only with an insurance cor- _ the Federal Savings and Loan Insurance 
poration created by an act of Congress” Corporation” at the end of the second 
for “with any mutual deposit guarantee sentence. 


§ 54B-20. Amendments to certificate of incorpora- 
tion. 


(a) Any addition, alteration or amendment to the certificate of 
incorporation of any State association shall be made at any annual 
or special meeting of such association, held in accordance with the 
provisions of G.S. 54B-106 and G.S. 54B-107, by a majority of votes 
or shares cast by members or stockholders present in person or by 
proxy at such meeting. Any such addition, alteration or amendment 
shall be signed, submitted to the Administrator for his approval or 
rejection, and if approved, then certified by the Administrator and 
recorded as provided in G.S. 54B-14 for certificates of incorporation. 

(1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 4; 1985, c. 
659, s. 17.) 


Only Part of Section Set Out. — As The 1985 amendment, effective July 
the rest of the section was not affected 9, 1985, inserted “by the Administrator” 
by the amendment, it is not set out. in the last sentence of subsection (a). 

Effect of Amendments. — 


§ 54B-21. List of stockholders to be maintained. 


Every stock association organized and operated under the provi- 
sions of this Chapter or its predecessor shall at all times cause to be 
kept an up-to-date list of the names of all its stockholders. When- 
ever called upon by the Administrator, a stock association shall file 
in the office of the Administrator a correct list of all its stock- 
holders, the resident address of each, the number of shares of stock 
held oy each, and the dates of issue. (1981, c. 282, s. 3; 1983, c. 144, 
Saurus: 


Effect of Amendments. — The 1983 _ beginning of the second sentence and in- 
amendment, effective April 6, 1983, de- _serted “a stock association shall” in that 
leted “Annually, in January or” at the — sentence. 


§ 54B-23. Application to change location of a 
branch or principal office. 


(b) Upon receipt of an application accompanied by the proper 
application fee, the Administrator shall conduct, or cause to be 
conducted, an examination and investigation of the facts and cir- 
cumstances connected with the consideration of the application. 
After such examination and investigation, the Administrator shall 
approve or deny the application. 

(c) If an application filed under this section is approved by the 
Administrator and the association fails to change the location of 
such branch office or principal office within six months after the 
date of the order approving such application, such approval shall be 
revoked. Such a six-month period may be extended upon a showing 
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to the satisfaction of the Administrator of good cause. (1981, c. 282, 


Bos LO83, Cc.) 144.8:.:11.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, sub- 
stituted “the Administrator shall ap- 
prove or deny the application” for “the 
Administrator shall make a recommen- 


dation to the Commission on the appli- 
cation at a properly publicized hearing 
at which other concerned parties may 
present their views” at the end of the 
second sentence of subsection (b) and 
substituted “Administrator” for “Com- 
mission” in the first sentence of subsec- 
tion (c). 


§ 54B-25. Branch offices closed. 


The board of a State association may discontinue the operation of 
a branch office upon giving prior written notice to the Administra- 
tor, the notice to include the date upon which the branch office shall 
be closed. (1981, c. 282, s. 3; 1983, c. 144, s. 12.) 


Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, sub- 
stituted the language beginning “upon 
giving prior written notice” for “upon 60 
days prior written notice to the Admin- 


istrator,’ and deleted a former second 
sentence, which read, “The association 
shall notify the Administrator in writ- 
ing of the date upon which the branch 
office shall be closed.” 


§ 54B-26. Savings banks. 


Any State association may amend its charter to change its name, 
or in the case of a new charter may adopt a name, which includes 
the words “savings bank” in lieu of the words “savings and loan 
association”. For purposes of all the laws of the State of North 
Carolina, the words “savings and loan association” shall include 
“savings bank”. The Administrator shall adopt rules governing the 
procedure for adopting the name of a savings bank. (1985, c. 677, s. 


2.) 


Editor’s Note. — Session Laws 1985, 
c. 677, s. 8 makes this section effective 
upon ratification. The act was ratified 
July 10, 1985. 

Section 7 of Session Laws 1985, c. 677 
provides: “The provisions of this act 
shall not apply to any institution char- 


tered as a savings bank prior to the ef- 
fective date of this act and any such in- 
stitution shall continue to be regulated 
and supervised in accordance with the 
laws of the State of North Carolina in 
effect prior to ratification of this act.” 
The act was ratified July 10, 1985. 


§§ 54B-27 to 54B-29: Reserved for future codification pur- 
poses. 
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ARTICLE 3. 


Fundamental Changes. 


§ 54B-31. Conversion from federal to State associa- 
tion. 


Any federal savings and loan association, stock or mutual, orga- 
nized and existing under the laws and regulations of the United 
States and duly authorized to operate and actually operating in 
North Carolina may convert into a State savings and loan associa- 
tion operating under the provisions of this Chapter, with the same 
force and effect as though originally incorporated under the provi- 
sions of this Chapter, by complying with the rules and regulations 
of the federal regulatory authority, and also by following the proce- 
dure as set forth in this section: 

(4) Within 30 days after the approval of the proceedings by the 
Administrator, the association shall file with the Adminis- 
trator, the Secretary of State, and the register of deeds of 
the county where such association intends to operate a 
copy of the certificate of incorporation of such association, 
signed by at least seven directors. The certificate of incor- 
poration shall conform to the provisions of the laws of this 
State. The Secretary of State and the register of deeds of 
the county where the association has its principal office 
shall not issue or record the certificate of incorporation 
until authorized to do so by the Administrator. Upon re- 
ceipt of a copy of the certificate of incorporation the Ad- 
ministrator shall cause to be made a careful examination 
and investigation of the facts connected with the conver- 
sion of the association, including an examination of its 
affairs generally and a determination of its assets and lia- 
bilities. The reasonable cost and expenses of the examina- 
tion and investigation shall be paid by the association. If it 
appears that the association, if converted, will lawfully be 
entitled to conduct business as a State association pursu- 
ant to the provisions of this Chapter, the Administrator 
shall so certify to the Secretary of State and the register of 
deeds in the county in which the association is located, who 
shall thereupon issue and record such certificate of incor- 
poration. Upon issuance and recordation of the certificate 
of incorporation the association shall file with the appro- 
priate federal regulatory authority a certified copy of 
same. Upon such filing, the association shall cease to be a 
Bere association and shall be converted to a State associ- 
ation. 

(1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 6; 1985, c. 
659, s. 4.) 


Only Part of Section Set Out.— As conversion by the federal authority, and 
the rest of the section was not affected by the insuring corporation” following 
by the amendment, it is not set out. “Within 30 days after the approval of 

Effect of Amendments. — the proceedings by the Administrator” 


The 1985 amendment, effective July t th ath ets ie 
9, 1985, deleted “and the approval of the of the Dog ne Te suena ee 
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§ 54B-33. Conversion of mutual to stock associa- 
tion. 


(c) The association shall submit a plan of conversion as a part of 
the application to the Administrator, and he may approve it with or 
without amendment, if it appears that: 

(1) After conversion the association will be in sound financial 
condition and will be soundly managed; 

(2) The conversion will not impair the capital of the association 
nor adversely affect the association’s operations; 

(3) The conversion will be fair and equitable to the members of 
the association and no person whether member, employee 
or otherwise, will receive any inequitable gain or advan- 
tage by reason of the conversion; 

(4) The savings and loan services provided to the public by the 
association will not be adversely affected by the conver- 
sion; 

(5) The substance of the plan has been approved by a vote of 
two thirds of the board of directors of the association; 

(6) All shares of stock issued in connection with the conversion 
are offered first to the members of the association; 

(7) All stock shall be offered to members of the association and 
others in prescribed amounts and otherwise pursuant to a 
formula and procedure which is fair and equitable and will 
be fairly disclosed to all interested persons; 

(8) The plan provides a statement as to whether stockholders 
shall have preemptive rights to acquire additional or trea- 
sury shares of the association and any provision limiting or 
denying said rights; and 

(9) The conversion shall not be complete until all stock offered 
in connection with the conversion has been subscribed. 

If he approves the plan, then the plan shall be submitted to the 
members as provided in the next subsection. If he refuses to ap- 
prove the plan, he shall state his objections in writing and give the 
converting association an opportunity to amend the plan to obviate 
such objections or to appeal his decision to the commission. 

(d) After lawful notice to the members of the association and full 
and fair disclosure, the substance of the plan must be approved by a 
majority of the total votes which members of the association are 
eligible and entitled to cast. Such a vote by the members may be in 
person or by proxy. Following the vote of the members, the results 
of the vote certified by an appropriate officer of the association shall 
be filed with the Administrator. The Administrator shall then ei- 
ther approve or disapprove the requested conversion. After ap- 
proval of the conversion, the Administrator shall supervise and 
monitor the conversion process and he shall ensure that the conver- 
sion is conducted pursuant to law and the association’s approved 
plan of conversion. 

(f) The administrator may promulgate such rules and regula- 
tions as may be necessary to govern conversions; provided, how- 
ever, that such rules and regulations as may be promulgated by the 
Administrator shall be equal to or exceed the requirements for con- 
version imposed by the rules and regulations governing conversions 
of federal chartered mutual savings and loan associations of the 
Federal Home Loan Bank Board as set forth in the Federal Regis- 
ter, Vol. 44, No. 62, Thursday, March 29, 1979, entitled “Part 563b 
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Conversion From Mutual to Stock Form” as these may be amended 
from time to time and other applicable rules and regulations effec- 
tive as of the date of ratification. 

(g) Repealed by Session Laws 1987, c. 237, s. 3(d), effective May 
25, 1987. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 7; 
1983, c. 144, s. 6; 1987, c. 237, s. 3.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — 

The 1983 amendment, effective April 
6, 1983, in subdivision (c)(6) as it read 
prior to the 1987 amendment rewrote 
paragraph e, which formerly provided 
that at the time of the conversion, the 
number of shares which any person 
might acquire with any associate or 


group should not exceed 5% of the total 
number of shares offered, and deleted 
paragraph f, which formerly provided 
that at the time of the conversion, the 
total amount of stock acquired by offi- 
cers and directors should not exceed 25% 
of the total number of shares issued in 
connection with the conversion. 

The 1987 amendment, effective May 
25, 1987, rewrote subsections (c), (d) and 
(f), and deleted former subsection (g). 


§ 54B-35. Merger of like savings and loan associa- 
tions. 


Any two or more mutual associations or any two or more stock 
associations organized and operating, may merge or consolidate 
into a single association which may be either one of said merging 
eer and the procedure to effect such merger shall be as 
follows: : 

(1) The directors, or a majority of them, of such associations as 
desire to merge, may, at separate meetings, enter into a 
written agreement of merger signed by them and under 
the corporate seals of the respective associations, specify- 
ing each association to be merged and the association 
which is to receive into itself the merging association or 
associations, and prescribing the terms and conditions of 
the merger and the mode of carrying it into effect. Such 
merger agreement must provide the manner and basis of 
converting or exchanging the withdrawable accounts in 
the mutual association or associations so merged for with- 
drawable accounts of the same or a different class of the 
receiving association, or of converting or exchanging the 
stock in the stock association or associations so merged 
into stock or other securities or obligations of the receiving 
association. The merger agreement may provide for such 
other provisions with respect to the merger as appear nec- 
essary or desirable, or as the Administrator may require 
by regulation to enable him to discharge his duties with 
respect to such merger. 

(3) A special meeting of the members or stockholders of each of 
the associations shall be held separately upon written no- 
tice of not less than 20 days to members or stockholders of 
each association. The notice shall specify the time, place, 
and purpose for the calling of the meeting. Notice may be 
given to members of mutual associations by one or more of 
the following methods: (i) personal service, (ii) postage pre- 
paid mail to the last address of each member appearing 
upon the records of the association, or (iii) publication of 
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notice at least once a week for four successive weeks in one 
or more newspapers published in the county or counties 
where each association has its principal or a branch office, 
or in a newspaper published in an adjoining county if none 
is published in the county. Notice may be given to stock- 
holders by personal service or prepaid mail to the last ad- 
dress of each stockholder appearing upon the records of the 
association. The Administrator may approve notice to 
stockholders by publication in the same manner as pro- 
vided to members of mutual associations. The secretary or > 
other officer of the association shall make proof by affida- 
vit at such meeting of the due service of the notice or call 
for said meeting. 

(4) At separate meetings of the members or stockholders of the 
respective associations, the members or stockholders may 
adopt, by an affirmative vote of a majority of the votes or 
shares present, in person or by proxy, a resolution to merge 
into a single association upon the terms of the merger 
agreement as shall have been agreed upon by the directors 
of the respective associations and as approved by the Ad- 
ministrator. Upon the adoption of the resolution, a copy of 
the minutes of the proceedings of the meetings of the mem- 
bers or stockholders of the respective associations, certified 
by the president or vice-president and secretary or assis- 
tant secretary of the merging associations, shall be filed in 
the office of the Administrator, within 10 days after such 
meetings. Within 15 days after the receipt of a certified 
copy of the minutes of such meetings the Administrator 
shall either approve or disapprove the proceedings for com- 
pliance with this section. If the proceedings are approved 
by him, he shall issue a certificate of his approval of the 
merger and send it to each of the associations. The certifi- 
cate shall be filed and recorded in the office of the Secre- 
tary of State. When the certificate is so filed, the merger 
agreement shall take effect according to its terms and shall 
be binding upon all the members or stockholders of the 
associations merging, and it shall be deemed to be the act 
of merger of such constituent savings and loan associations 
under the laws of this State, and the certificate or certified 
copy thereof shall be evidence of the agreement and act of 
merger of the savings and loan associations and the obser- 
vance and performance of all acts and conditions necessary 
to have been observed and performed precedent to such 
merger. Within 60 days after its receipt from the Secretary 
of State, the certified copy of the certificate shall be filed 
with the register of deeds of the county or counties in 
which the respective associations so merged have recorded 
their original certificates of incorporation. Failure to so file 
shall only subject the association to a penalty of one hun- 
dred dollars ($100.00) to be collected by the Secretary of 
State. The only fees that shall be collected in connection 
with the merger of the associations shall be filing and re- 
cording fees. If the Administrator disapproves the proceed- 
ings, he shall mark the certified copies of the meetings in 
his office as disapproved and notify the associations to that 
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effect. Such disapproval may be appealed by the associa- 


tion to the Commission. 


(1981, c. 282, s. 3; c. 670, s. 1; 1981 (Reg. Sess., 1982), c. 1238, s. 8; 
1983, c. 144, s. 13; 1985, c. 659, s. 5.) 


_ Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 
Effect of Amendments. — 
The 1983 amendment, effective April 
6, 1983, substituted “must provide” for 
“may provide” and “merged into stock or 


“merged for the stock of the same or a 
different class” in the second sentence of 
subdivision (1), and rewrote subdivision 
(3). 

The 1985 amendment, effective July 
9, 1985, rewrote subdivision (4) of this 
section. 


other securities or obligations” for 


§ 54B-36. Merger of associations where ownership 
is converted. 


(b1) Nothing in this section shall be construed to prevent a si- 
multaneous merger-conversion in subsections (a) and (b) of this 
section. 

(1981 ,..¢..28292.5;, 1985 .c3699. s452 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1985 
amendment, effective July 9, 1985, 
added subsection (bl). 


§ 54B-37. Merger of mutual and stock associations. 


(b1) Nothing in this section shall be construed to prevent a si- 
multaneous conversion-merger in subsections (a) and (b) of this 
section. 

(1981, c. 282, s. 3; 1985, c. 659, s. 7.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1985 
amendment, effective July 9, 1985, 
added subsection (bl). 


§ 54B-38: Repealed by Session Laws 1985, c. 659, s. 8, effective 
July 9, 1985. 


§ 54B-43. Stock dividends. 


No dividend on stock shall be paid unless the association has the 
approval of the Administrator. (1981, c. 282, s. 3; 1983, c. 144, s. 7.) 


Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, re- 


wrote this section, which formerly re- 
ferred to stock ownership and dividends. 
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§ 54B-44. Supervisory mergers, consolidations, 
conversions, and combination mergers 
and conversions. 


(a) Notwithstanding any other provision of this Chapter, in order 
to protect the public, including members, depositors and stock- 
holders of a State association, the Administrator, upon making a 
finding that a State association is unable to operate in a safe and 
sound manner, may authorize or require a short form merger, con- 
solidation, conversion, or combination merger and conversion of the 
State perp or any other transaction, as to which the finding 
is made. 

(1981, c. 670, s. 2; 1981 (Reg. Sess., 1982), c. 1238, s. 11; 1985, c. 
659, s. 18; 1985 (Reg. Sess., 1986), c. 948, s. 2.) 


Only Part of Section Set Out. — As The 1985 (Reg. Sess., 1986) amend- 
the rest of the section was not affected ment, effective July 8, 1986, deleted the 
by the amendments, it is not set out. last sentence of subsection (a), which 

Effect of Amendments. — read “The resulting association may be a 

The 1985 amendment, effective July mutual association or a stock associa- 
9, 1985, inserted “or any other transac- tion.” 
tion” near the end of the first sentence of 
subsection (a). 


§ 54B-45. Interim associations. 


(a) Article 2 of this Chapter shall not apply to applications for 
permission to organize an interim State association so long as the 
application is approved by the Administrator. 

(b) Preliminary approval of an application for permission to or- 
ganize an interim State association shall be conditional upon the 
Administrator’s approval of an application to merge the interim 
association and an existing stock association or on the Administra- 
tor’s approval of any other transaction. 

(c) The Administrator shall promulgate rules and regulations to 
govern the formation of interim associations authorized by this sec- 
tion. (1985, c. 659, s. 9(b).) 


Editor’s Note. — Session Laws 1985, upon ratification. The act was ratified 
c. 659, s. 19 makes this section effective July 9, 1985. 


§§ 54B-46 to 54B-48: Reserved for future codification pur- 
poses. 


ARTICLE 3A. 


North Carolina Regional Reciprocal Savings 
and Loan Acquisition Act. 


§ 54B-48.1. Title. 
This Article shall be known and may be cited as the North Caro- 
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lina Regional Reciprocal Savings and Loan Acquisition Act. (1983 


(Reg. Sess., 1984), c. 1087, s. 1.) 


Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1087, s. 7, made 
this Article effective on the earlier of: (1) 
the date on which legislation became ef- 
fective in one of the states listed in G.S. 
54B-48.2(16) which authorizes regional 
acquisitions of savings and loan associa- 
tions and savings and loan holding com- 
panies on a reciprocal basis and which 
applies to savings and loan associations 
and savings and loan holding companies 
in North Carolina; or (2) July 1, 1986. 
The Article became effective on July 1, 
1985, when the legislation became effec- 
tive in Virginia. 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1087, s. 3, provides: 

“Nonseverability. It is the purpose of 
this Article to facilitate orderly develop- 
ment of thrift organizations that have 
branch offices in more than one state 
within the Southern Region. It is not the 
purpose of this Article to authorize ac- 
quisitions of North Carolina savings and 
loan holding companies or North Caro- 


§ 54B-48.2. Definitions. 


lina associations by savings and loan 
holding companies that do not have 
their principal place of business in this 
State on any basis other than as ex- 
pressly provided in this Article. There- 
fore, if any portion of this Article per- 
taining to the terms and conditions for 
and limitations upon acquisition of 
North Carolina savings and loan hold- 
ing companies and North Carolina asso- 
ciations by savings and loan holding 
companies that do not have their princi- 
pal place of business in this State is de- 
termined to be invalid for any reason by 
a final nonappealable order of any North 
Carolina or federal court of competent 
jurisdiction, then this entire Article 
shall be null and void in its entirety and 
shall be of no further force or effect from 
the effective date of such order: Pro- 
vided, however, that any transaction 
that has been lawfully consummated 
pursuant to this Article prior to a deter- 
mination of invalidity shall be unaf- 
fected by such determination.” 


Notwithstanding the provisions of G.S. 54B-4, as used in this 

Article, unless the context requires otherwise: 
(1) “Acquire”, as applied to an association or a savings and 
loan holding company, means any of the following actions 


or transactions: 


a. The merger or consolidation of an association with an- 
other association or savings and loan holding company 
or a savings and loan holding company with another 
savings and loan holding company. 

b. The acquisition of the direct or indirect ownership or 
control of voting shares of an association or savings 
and loan holding company if, after the acquisition, the 
acquiring association or savings and loan holding com- 
pany will directly or indirectly own or control more 
than five percent (5%) of any class of voting shares of 
the acquired association or savings and loan holding 


company. 


c. The direct or indirect acquisition of all or substantially 
all of the assets of an association or savings and loan 


holding company. 


d. The taking of any other action that would result in the 
direct or indirect control of an association or savings 
and loan holding company. 
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(2) “Administrator” means the Administrator of the Savings 
and Loan Division. 

(3) “Association” means a mutual or capital stock savings and 
loan association, building and loan association or savings 
bank chartered under the laws of any one of the states or 
by the Federal Home Loan Bank Board, pursuant to the 
“Home Owners’ Loan Act of 1933”, 12 U.S.C. Section 1464, 
as amended. 

(4) “Branch office” means any office at which an association 
accepts deposits. The term branch office does not include: 
a. Unmanned automatic teller machines, point-of-sale ter- 

minals, or similar unmanned electronic banking facili- 
ties at which deposits may be accepted; 

b. Offices located outside the United States; and 

c. Loan production offices, representative offices, service 
corporation offices, or other offices at which deposits 
are not accepted. 

(5) “Company” means that which is set forth in the Federal 
Savings and Loan Holding Company Act, 12 U.S.C. Sec- 
tion 1730a(a)(1)(C), as amended. 

(6) “Control” means that which is set forth in the Federal Sav- 
ings and Loan Holding Company Act, 12 U.S.C. Section 
1730a(a)(2), as amended. 

(7) “Deposits” means all demand, time, and savings deposits, 
without regard to the location of the depositor: Provided, 
however, that “deposits” shall not include any deposits by 
associations. For purposes of this Article, determination of 
deposits shall be made with reference to regulatory reports 
of condition or similar reports made by or to State and 
federal regulatory authorities. 

(8) “Federal association” means an association chartered by 
the Federal Home Loan Bank Board pursuant to the 
“Home Owners’ Loan Act of 1933”, 12 U.S.C. Section 1464, 
as amended. 

(9) “North Carolina association” means an association orga- 
nized under the laws of the State of North Carolina or 
under the laws of the United States and that: 

a. Has its principal place of business in the State of North 
Carolina; 

b. Which if controlled by an organization, the organization 
is either a North Carolina association, Southern Re- 
gion association, North Carolina savings and loan 
holding company, or a Southern Region savings and 
loan holding company; and 

c. More than eighty percent (80%) of its total deposits, 
other than deposits located in branch offices acquired 
pursuant to Section 123 of the Garn-St. Germain De- 
pository Institutions Act of 1982 (12 U.S.C. 1730a(m)) 
or comparable state law, are in its branch offices lo- 
cated in one or more of the Southern Region states. 

(10) “North Carolina Savings and Loan Holding Company” 
means a savings and loan holding company that: 

a. Has its principal place of business in the State of North 
Carolina; 

b. Has total deposits of its Southern Region association 
subsidiaries and North Carolina association subsidiar- 
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ies that exceed eighty percent (80%) of the total de- 
posits of all association subsidiaries of the savings and 
loan holding company other than those association 
subsidiaries held pursuant to Section 123 of the Garn- 
St. Germain Depository Institutions Act of 1982 (12 
U.S.C. 1730a(m)) or comparable state law. 

(11) “Principal place of business” of an association means the 
state in which the aggregate deposits of the association are 
the largest. For the purposes of this Article, the principal 
place of business of a savings and loan holding company is 
the state where the aggregate deposits of the association 
subsidiaries of the holding company are the largest. 

(12) “Savings and loan holding company” means any company 
which directly or indirectly controls an association or con- 
trols any other company which is a savings and loan hold- 
ing company. 

(13) “Service Corporation” means any corporation, the major- 
ity of the capital stock of which is owned by one or more 
associations and which engages, directly or indirectly, in 
any activities which may be engaged in by a service corpo- 
ration in which an association may invest under the laws 
of one of the states or under the laws of the United States. 

(14) “Southern Region association” means an association other 
than a North Carolina association organized under the 
laws of one of the Southern Region states or under the laws 
of the United States and that: 

a. Has its principal place of business only in a Southern 
Region state other than North Carolina; 

b. Which if controlled by an organization, the organization 
is either a Southern Region association or a Southern 
Region savings and loan holding company; and 

c. More than eighty percent (80%) of its total deposits, 
other than deposits located in branch offices acquired 
pursuant to Section 123 of the Garn-St. Germain De- 
pository Institutions Act of 1982 (12 U.S.C. 1730a(m)) 
or comparable state law, are in its branch offices lo- 
cated in one or more of the Southern Region states. 

(15) “Southern Region savings and loan holding company” 
means a savings and loan holding company that: 

a. Has its principal place of business in a Southern Region 
state other than the State of North Carolina; 

b. Has total deposits of its Southern Region association 
subsidiaries and North Carolina association subsidiar- 
ies that exceed eighty percent (80%) of the total de- 
posits of all association subsidiaries of the savings and 
loan holding company other than those association 
subsidiaries held pursuant to Section 123 of the Garn- 
St. Germain Depository Institutions Act of 1982 (12 
U.S.C. 1730a(m)) or comparable state law. 

(16) “Southern Region states” means the states of Alabama, 
Arkansas, Florida, Georgia, Kentucky, Louisiana, Mary- 
land, Mississippi, North Carolina, South Carolina, Tennes- 
see, Virginia, West Virginia, and the District of Columbia. 

(17) “State” means any state of the United States and the Dis- 
trict of Columbia. 
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(18) “State association” means an association organized under 
the laws of one of the states. 

(19) “Subsidiary” means that which is set forth in the Federal 
Savings and Loan Holding Company Act, 12 U.S.C. Sec- 
eesia wnt) GUS as amended. (1983 (Reg. Sess., 1984), 
Ct , souls 


§ 54B-48.3. Acquisitions by Southern Region sav- 
ings and loan holding companies and 
Southern Region associations. 


(a) A Southern Region savings and loan holding company or a 
Southern Region association that does not have a North Carolina 
association subsidiary (other than a North Carolina association 
subsidiary that was acquired either pursuant to Section 123 of the 
Garn-St. Germain Depository Institutions Act of 1982 (12 U.S.C. 
1730a(m)), or comparable provisions in state law, or in the regular 
course of securing or collecting a debt previously contracted in good 
faith) may acquire a North Carolina savings and loan holding com- 
pany or a North Carolina association with the approval of the Ad- 
ministrator. The Southern Region savings and loan holding com- 
pany or Southern Region association shall submit to the Adminis- 
trator an application for approval of such acquisition, which appli- 
cation shall be approved only if: 

(1) The Administrator determines that the laws of the state in 
which the Southern Region savings and loan holding com- 
pany or Southern Region association making the acquisi- 
tion has its principal place of business permit North Caro- 
lina savings and loan holding companies and North Caro- 
lina associations to acquire associations and savings and 
loan holding companies in that state; 

(2) The Administrator determines that the laws of the state in 
which the Southern Region savings and loan holding com- 
pany or Southern Region association making the acquisi- 
tion has its principal place of business permit such South- 
ern Region savings and loan holding company or Southern 
Region association to be acquired by the North Carolina 
savings and loan holding company or North Carolina asso- 
ciation sought to be acquired; 

(3) The Administrator determines either that the North Caro- 
lina association sought to be acquired has been in exis- 
tence and continuously operating for more than five years 
or that all of the association subsidiaries of the North Car- 
olina savings and loan holding company sought to be ac- 
quired have been in existence and continuously operating 
for more than five years: Provided, that the Administrator 
may approve the acquisition by a Southern Region savings 
and loan holding company or Southern Region association 
of all or substantially all of the shares of an association 
organized solely for the purpose of facilitating the acquisi- 
tion of an association that has been in existence and con- 
tinuously operating as an association for more than five 
years; and 

(4) The Administrator makes the acquisition subject to any 
conditions, restrictions, requirements or other limitations 
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that would apply to the acquisition by a North Carolina 
savings and loan holding company or North Carolina asso- 
ciation of an association or savings and loan holding com- 
pany in the state where the Southern Region savings and 
loan holding company or Southern Region association 
making the acquisition has its principal place of business 
but that would not apply to the acquisition of an associa- 
tion or savings and loan holding company in such state by 
an association or a savings and loan holding company all 
the association subsidiaries of which are located in that 
state; 

(5) With respect to acquisitions involving the merger or consol- 
idation of two associations resulting in a Southern Region 
association, the application includes a business plan ex- 
tending for an initial period of at least three years from the 
date of the acquisition which shall be renewed thereafter 
for as long as may be required by the Administrator. The 
association may not deviate without the prior written ap- 
proval of the Administrator from the business plan which 
shall address such matters as the Administrator may deem 
appropriate for the protection of the depositors and mem- 
bers of the acquired North Carolina association and the 
general public. The business plan shall address, without 
limitation: 

a. Insurance of depositors’ accounts. 

b. Limitation of services and activities to those permitted 
under this Chapter to North Carolina associations. 

c. Conversion of corporate form or other fundamental 
changes. 

d. Closing, selling or divesting any or all North Carolina 
branches. 

e. Protection of the voting rights of North Carolina mem- 
bers. 

(b) A Southern Region savings and loan holding company or 
Southern Region association that has a North Carolina association 
subsidiary (other than a North Carolina association subsidiary that 
was acquired either pursuant to Section 123 of the Garn-St. 
Germain Depository Institutions Act of 1982 (12 U.S.C. 1730a(m)), 
or comparable provisions in North Carolina law, or in the regular 
course of securing or collecting a debt previously contracted in good 
faith) may acquire any North Carolina association or North Caro- 
lina savings and loan holding company with the approval of the 
Administrator. The Southern Region savings and loan holding com- 
pany shall submit to the Administrator an application for approval 
of such acquisition, which application shall be approved only if: 

(1) The Administrator determines either that the North Caro- 
lina association sought to be acquired has been in exis- 
tence and continuously operating for more than five years 
or that all of the association subsidiaries of the North Car- 
olina savings and loan holding company sought to be ac- 
quired have been in existence and continuously operating 
for more than five years: Provided, that the Administrator 
may approve the acquisition by a Southern Region savings 
and loan holding company or Southern Region association 
of all or substantially all of the shares of an association 
organized solely for the purpose of facilitating the acquisi- 
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tion of an association that has been in existence and con- 
tinuously operating as an association for more than five 
years; and 

(2) The Administrator makes the acquisition subject to any 
conditions, restrictions, requirements or other limitations 
that would apply to the acquisition by the North Carolina 
savings and loan holding company or North Carolina asso- 
ciation of an association or savings and loan holding com- 

any in the State where the Southern Region savings and 
oan holding company or Southern Region association 
making the acquisition has its principal place of business 
but that would not apply to the acquisition of an associa- 
tion or savings and loan holding company in such state by 
a savings and loan holding company all the association 
subsidiaries of which are located in that state. 

(3) With respect to acquisitions involving the merger or consol- 
idation of two associations resulting in a Southern Region 
association, the application includes a business plan ex- 
tending for an initial period of at least three years from the 
date of the acquisition which shall be renewed thereafter 
for as long as may be required by the Administrator. The 
association may not deviate without the prior written ap- 
proval of the Administrator from the business plan which 
shall address such matters as the Administrator may deem 
appropriate for the protection of the depositors and mem- 
bers of the acquired North Carolina association and the 
general public. The business plan shall address, without 
limitation: 

a. Insurance of depositors’ accounts. 

b. Limitation of services and activities to those permitted 
under this Chapter to North Carolina associations. 

c. Conversion of corporate form or other fundamental 
changes. 

d. Closing, selling or divesting any or all North Carolina 
branches. 

e. Protection of the voting rights of North Carolina mem- 
bers. 

(c) The Administrator shall rule on any application submitted 
under this section not later than 90 days following the date of sub- 
mission of a complete application. If the Administrator fails to rule 
on the application within the requisite 90-day period, the failure to 
rule shall be deemed a final decision of the Administrator approv- 
ing the application. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.4. Exceptions. 


A North Carolina savings and loan holding company, a North 
Carolina association, a Southern Region savings and loan holding 
company, or a Southern Region association may acquire or control, 
and shall not cease to be a North Carolina savings and loan holding 
company, a North Carolina association, a Southern Region savings 
and loan holding company, or a Southern Region association, as the 
case may be, by virtue of its acquisition or control of: 

(1) An association having branch offices in a state not within 
the region, if such association has been acquired pursuant 
to the provisions of Section 123 of the Garn-St. Germain 
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Depository Institutions Act of 1982 (12 U.S.C. 1730a(m)), 
or comparable provisions of state law; ABO 

(2) An association which is not a Southern Region association 
if such association has been acquired in the regular course 
of securing or collecting a debt previously contracted in 
good faith, and if the association or savings and loan hold- 
ing company divests the securities or assets acquired 
within two years of the date of acquisition. A North Caro- 
lina association, a North Carolina savings and loan hold- 
ing company, or a Southern Region association may retain 
these interests for up to three additional periods of one 
year if the Administrator determines that the required di- 
vestiture would create undue financial difficulties for that 
association or savings and loan holding company. (1983 
(Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.5. Prohibitions. 


(a) Except as may be expressly permitted by federal law, no sav- 
ings and loan holding company that is not either a North Carolina 
savings and loan holding company or a Southern Region savings 
and loan holding company shall acquire a North Carolina savings 
and loan holding company or a North Carolina association. 

(b) Except as required by federal law, a North Carolina savings 
and loan holding company or a Southern Region savings and loan 
holding company that ceases to be a North Carolina savings and 
loan holding company or a Southern Region savings and loan hold- 
ing company shall as soon as practicable and, in all events, within 
one year after such event divest itself of control of all North Caro- 
lina savings and loan holding companies and all North Carolina 
associations: Provided, however, that such divestiture shall not be 
required if the North Carolina savings and loan holding company 
or the Southern Region savings and loan holding company ceases to 
be a North Carolina savings and loan holding company or a South- 
ern Region savings and loan holding company, as the case may be, 
because of an increase in the deposits held by association subsidiar- 
ies not located within the region and if such increase is not the 
result of the acquisition of an association or savings and loan hold- 
ing company. Provided further that nothing in this Article shall be 
construed to permit interstate branching by associations nor to re- 

uire the divestiture of a North Carolina association or a North 

arolina savings and loan holding company by a savings and loan 
holding company which acquired its subsidiary North Carolina as- 
sociation or North Carolina savings and loan holding company 
prior to the effective date of this Article. Nor shall anything in this 
Article be construed to prohibit any savings and loan holding com- 
pany which has acquired a North Carolina association or North 
Carolina savings and loan holding company prior to the effective 
date of this Article from acquiring additional North Carolina asso- 
ciations or North Carolina savings and loan holding companies. 
Nor shall anything in this Article be construed to limit the author- 
ity of the Administrator pursuant to G.S. 54B-44. (1983 (Reg. Sess., 
1984), c. 1087, s. 1.) 
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§ 54B-48.6. Applicable laws, rules and regulations. 


(a) Any North Carolina association that is controlled by a sav- 
ings and loan holding company that is not a North Carolina savings 
and loan holding company shall be subject to all laws of this State 
and all rules and regulations under such laws that are applicable to 
North Carolina associations that are controlled by North Carolina 
savings and loan holding companies. 

(b) The Administrator may promulgate rules, including the im- 
position of a reasonable application and administration fee, to im- 

lement and effectuate the provisions of this Article. (1983 (Reg. 
ess., 1984), c. 1087, s. 1.) 


§ 54B-48.7. Appeal of Administrator’s decision. 


Notwithstanding any other provision of law, any aggrieved party 
in a proceeding under G.S. 54B-48.3 or G.S. 54B-48.4(2) may, 
within 30 days after final decision of the Administrator and by 
written notice to the Administrator, appeal directly to the North 
Carolina Court of Appeals for judicial review on the record. In the 
event of an appeal, the Administrator shall certify the record to the 
Clerk of the Court of Appeals within 30 days after filing of the 
appeal. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


§ 54B-48.8. Periodic reports; interstate agree- 
ments. 


(a) The Administrator may from time to time require reports 
under oath in such scope and detail as he may reasonably deter- 
mine of each Southern Region savings and loan holding company or 
Southern Region association subject to this Article for the purpose 
oF assuring continuing compliance with the provisions of this Arti- 
cle. 

(b) The Administrator may enter into cooperative agreements 
with other savings and loan regulatory authorities for the periodic 
examination of any Southern Region savings and loan holding com- 
pany or Southern Region association that has a North Carolina 
association subsidiary and may accept reports of examination and 
other records from such authorities in lieu of conducting its own 
examinations. The Administrator may enter into joint actions with 
other savings and loan regulatory authorities having concurrent 
jurisdiction over any Southern Region savings and loan holding 
company or Southern Region association that has a North Carolina 
association subsidiary or may take such actions independently to 
carry out his responsibilities under this Chapter and assure compli- 
ance with the provisions of this Article and the applicable laws of 
this State. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 
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§ 54B-48.9. Enforcement. 


The Administrator shall have the power to enforce the provisions 
of this Article, including the divestiture requirement of G.S. 
54B-48.5(b), through an action in any court of this State or any 
other state or in any court of the United States for the purpose of 
obtaining an appropriate remedy for violation of any provision of 
this Article, including such criminal penalties as are contemplated 
by G.S. 54B-66. (1983 (Reg. Sess., 1984), c. 1087, s. 1.) 


§§ 54B-49 to 54B-51: Reserved for future codification pur- 


poses. 


ARTICLE 4. 


Supervision and Regulation. 


§ 54B-55. Power of Administrator to promulgate 
rules and regulations; reproduction of 
records. 


(c) Repealed by Session Laws 1983, c. 144, s. 14, effective April 6, 
1983. 
(1981, c. 282, s. 3; 1983, c. 144, s. 14.) 


Only Part of Section Set Out.— As _leted subsection (c), which read, “In or- 
the rest of the section was not affected der to supervise the continuing opera- 
by the amendment, it is not set out. tion of stock associations, the Adminis- 

Effect of Amendments. — The 1983 _ trator shall promulgate rules to ensure 
amendment, effective April 6, 1983, de- the compliance by such associations.” 


§ 54B-57. Supervision and examination fees. 


(a) Every State association, including associations in process of 
voluntary liquidation or savings and loan holding company, shall 
pay into the office of the Administrator each July a supervisory fee. 
Examination fees shall be paid promptly upon an association’s re- 
ceipt of the examination billing. The Administrator, subject to the 
advice and consent of the Commission, shall, on or before June 1 of 
each year: 

(1) Determine and fix the scale of supervisory and examination 
fees to be assessed and collected during the next fiscal 
year; 

(2) Determine and fix the amount of the fee and set the fee 
collection schedule for the fees to be assessed to and col- 
lected from applicants to defray the cost of processing their 
charter, branch, merger, conversion, location change, sav- 
ings and loan holding company acquisition, and name 
change applications. 

(1981, c. 282,.s, 3; 1983, °c. 144, s. 15; 1985, .c. 659; gs. 102 
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Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, in- 


SAVINGS AND LOAN ASSOCIATIONS 


§54B-75 


pany acquisition” in subdivision (a)(2). 

The 1985 amendment, effective July 
9, 1985, deleted “and all fees associated 
with foreign associations” at the end of 
subdivision (a)(2). 


serted “savings and loan holding com- 


§ 54B-70. Involuntary liquidation. 


(m) Claims against a State association in receivership shall have 
the following order of priority for payment: 

(1) Costs, expenses and debts of the association incurred on or 
after the date of the appointment of the receiver, including 
compensation for the receiver; 

(2) Claims of holders of special purpose or thrift accounts; 

(3) Claims of holders of withdrawable accounts; 

(4) Claims of general creditors; 

(5) Claims of stockholders of a stock association; 

(6) All remaining assets to members and stockholders in an 
amount proportionate to their holdings as of the date of the 
appointment of the receiver. 

(198dye2'282, 8. 3311987. ce 237548. 49 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1987 
amendment, effective May 25, 1987, re- 


designated former subdivision (m)(3) as 
subdivision (m)(2), redesignated former 
subdivision (m)(4) as subdivision (m)(3), 
and redesignated former subdivision 
(m)(2) as subdivision (m)(4). 


§ 54B-74. Annual license fees. 


All State associations shall pay an annual license fee set by the 
Administrator, subject to the advice and consent of the Commis- 
sion. Such license fee shall be used to defray the expenses incurred 
by the Division in supervising State associations. The Administra- 
tor may license each State association upon receipt of the license fee 
and filing of an application in such form as the Administrator may 
prescribe. (1981, c. 282, s. 3; 1985, c. 659, s. 11.) 


Effect of Amendments. — The 1985 
amendment, effective July 9, 1985, sub- 
stituted “set by the Administrator, sub- 


($25.00) and may be licensed upon filing 
with the Administrator an application 
in such form as the Administrator may 


ject to the advice and consent of the 
Commission” for “of twenty-five dollars 


prescribe” at the end of the first sen- 
tence and added the last sentence. 


§ 54B-75. Statement; fees. 


Every State association shall file in the office of the Administra- 
tor, on or before the first day of February in each year, in such form 
as the Administrator shall prescribe, a statement of the business 
standing and financial condition of such association on the preced- 
ing 31st day of December. This statement shall be signed and sworn 
to by the secretary of the association before a notary public. The 
statement shall be accompanied by a filing fee set by the Adminis- 
trator, subject to the advice and consent of the Commission. The 
filing fees shall be used to defray the expenses incurred by the 
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Division in supervising State associations. (1981, c. 282, s. 3; 1985, 
Se ODU use) 2al 


Effect of Amendments. — The 1985 
amendment, effective July 9, 1985, re- 
wrote this section. 


§ 54B-77. Certain powers granted to State associa- 
tions. 


(b) To such extent as the Administrator may authorize by regula- 
tion or advice in writing, a State association may issue notes, 
bonds, debentures, or other obligations or securities. (1981, c. 282, 
s. 3; 1983, c. 144, s. 16.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1983 
the rest of the section was not affected amendment, effective April 6, 1983, 
by the amendment, it is not set out. added subsection (b). 


§ 54B-78. Prohibited practices. 


Any person or association who shall engage in any of the follow- 
ing acts or practices shall be guilty of a misdemeanor, and upon 
conviction thereof shall be fined or imprisoned, or both, in the dis- 
cretion of the court: 

(1) Defamation: Making, publishing, disseminating, or circu- 
lating, directly or indirectly, or aiding, abetting, or encour- 
aging the making, publishing, disseminating, or circulat- 
ing of any oral, written, or printed statement which is false 
regarding the financial condition of any association. 

(2) False information and advertising: Making, publishing, 
disseminating, or circulating or causing, directly or indi- 
rectly, to be made published, disseminated, circulated, or 
otherwise placed before the public in any publication, me- 
dia, notice, pamphlet, letter, poster, or any other way, an 
advertisement, announcement, or statement containing 
any assertion, representation, or statement with respect to 
the savings and loan business or with respect to any person 
in the conduct of the savings and loan business which is 
untrue, deceptive, or misleading. (1985, c. 659, s. 13.) 


Editor’s Note. — Session Laws 1985, upon ratification. The act was ratified 
c. 659, s. 19 makes this section effective July 9, 1985. 


8§ 54B-79 to 54B-99: Reserved for future codification pur- 
poses. 
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ARTICLE 5. 


Corporate Administration. 


§ 54B-101. Directors. 


(a) The directors of a mutual association shall be elected by the 
members at an annual meeting, held pursuant to the terms of G.S. 
54B-106, for such terms as the bylaws of the association may pro- 
vide. Voting for directors by withdrawable account holders shall be 
weighted according to the total amount of withdrawable accounts 
held by such members, subject to any maximum number of votes 
per member which an association may choose to prescribe in the 
bylaws of the association. Such requirements shall be fully pre- 
scribed in a detailed manner in the bylaws of the association. 

(ob. 202,08. 0; 1995, 4C., 144, 8.14.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, in- 


for “a member,” substituted “any maxi- 
mum number” for “a maximum num- 
ber,” and inserted “which an association 
may choose to prescribe in the bylaws of 
the association”, all in the second sen- 


serted “by withdrawable account 


\ tence of subsection (a). 
holders,” substituted “such members” 


§ 54B-110. Holidays. 


(a) Each State and federal association, including every branch or 
office thereof, domiciled in North Carolina shall observe the follow- 
ing as legal holidays and shall not open for the transaction of busi- 
ness with the public on those days: 

(1) New Year’s Day, January 1; 

(2) Monday, January 2, when January 1 (New Year’s Day) 
falls on Sunday; 

(3) Monday, January 3, when January 1 (New Year’s Day) 
falls on a Saturday; 

(4) President’s Day, the third Monday in February; 

(5) Good Friday; 

(6) Memorial Day, the last Monday in May; 

(7) Independence Day, July 4; 

(8) Monday, July 5, when July 4 (Independence Day) falls on a 


Sunday; 
(9) Friday, July 3, when July 4 (Independence Day) falls on a 
Saturday; 
(10) Labor Day, the first Monday in September; 
(11) Thanksgiving Day, the fourth Thursday in November; 
(12) Christmas Day, December 25; 
(13) Monday, December 26, when December 25 (Christmas 
Day) falls on a Sunday; 
(14) Monday, December 27, when December 25 (Christmas 
Day) falls on a Saturday. 
(b) Any association may, in addition to the holidays listed above, 
observe as a holiday any other day designated as a holiday by the 
association’s Board of Directors. (1987, c. 853, s. 3.) 
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Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 853, s. 5 makes this section effective August 14, 1987. 


§§ 54B-111 to 54B-120: Reserved for future codification pur- 


poses. 


ARTICLE 6. 
Withdrawable Accounts. 


§ 54B-129. (Effective July 1, 1989) Joint accounts. 


(a) Any two or more persons may open or hold a withdrawable 
account or accounts. The withdrawable account and any balance 
thereof shall be held by them as joint tenants, with or without right 
of survivorship, as the contract shall provide, or may be held pursu- 
ant to G.S. 41-2.1 and have incidents set forth in that section, pro- 
vided, however, if the account is held pursuant to G.S. 41-2.1 the 
contract shall set forth that fact. Unless the persons establishing 
the account have directed that withdrawals require more than one 
signature, payment by the association to, or on the order of, any 
persons holding an account authorized by this section shall be a 
total discharge of the association’s obligation as to the amount so 
paid. A pledge of such account by any holder or holders shall, unless 
otherwise specifically agreed upon, be a valid pledge and transfer of 
such account, or of the amount so pledged, and shall not operate to 
sever or terminate the joint ownership of all or any part of the 
account. Persons establishing an account under this section shall 
sign a statement showing their decision in regard to the right of 
survivorship in the account, and containing the following language 
in a conspicuous manner: 


“SAVINGS AND LOAN (or name of institution) 
JOINT ACCOUNT 


G.S. 54B-129 


We understand that by establishing a joint account under the 
provisions of North Carolina General Statute 54B-129 that: 

1. The savings and loan association (or name of institution) 
may pay the money in the account to, or on the order of, 
any person named in the account unless we have directed 
that withdrawals require more than one signature; and 

2. If we elect to create the right of survivorship in the account, 
that upon the death of one joint owner the money remain- 
ing in the account will belong to the surviving joint owners 
and will not be inherited by the heirs of the deceased joint 
owner or be controlled by the deceased joint owner’s will. 

We________________ [write in “do” or “do not”] elect to create the 
right of survivorship in this account. 
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This section shall not be deemed exclusive. Deposit accounts not 
conforming to this section shall be governed by other applicable 
Sale of the General Statutes or the common law as appropri- 
ate. 

(b) Nothing herein contained shall be construed to repeal or mod- 
ify any of the provisions of G.S. 105-24, relating to the administra- 
tion of the estate tax laws of this State, or provisions of law relating 
to estate taxes; the provisions herein shall regulate, govern and 
protect the association in its relationships with such joint owners of 
deposit accounts as herein provided. 

(c) No addition to such account, nor any withdrawal, payment or 
revocation shall affect the nature of the account as a joint account. 


(1981, c. 282, s. 3; 1987 (Reg. Sess., 1988), c. 1078, s. 5.) 


For this section as in effect until 
July 1, 1989, see the main volume. 

Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1078, s. 9 provides 
that all accounts opened pursuant to any 
statute amended by c. 1078 before the 
effective date thereof (July 1, 1989) shall 


continue to be governed by the provi- 
sions of those statutes as they read prior 
to the effective date of this act. 

Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
July 1, 1989, rewrote subsections (a) and 
(b). 


§ 54B-130. (Effective July 1, 1989) Trust accounts. 


(a) If any person holding or opening a withdrawable account 
shall execute a written agreement with the association containing a 
statement that it is executed pursuant to the provisions of this 
subsection and providing for the account to be held in the name of 
such person as trustee for not more than one person designated as 
beneficiary, the account and any balance thereof shall be held as a 
trust account and: 

(1) The trustee during the trustee’s lifetime may change the 
designated beneficiary by a written direction to the associ- 
ation; and 

(2) The trustee may withdraw or receive payment in cash or 
check payable to the trustee’s personal order, and such 
payment or withdrawal shall constitute a revocation of the 
agreement as to the amount withdrawn; and 

(3) Upon the death of the trustee, the person designated as 
beneficiary, if such person is living at the death of the 
trustee, shall be the holder of the account, and payment by 
the association to the holder shall be a total discharge of 
the association’s obligation as to the amount paid. 

The person establishing an account under this subsection shall sign 
a statement containing the following language in a conspicuous 
manner: / 


“SAVINGS AND LOAN (or name of institution) 
TRUST ACCOUNT 


G.S. 54B-130(a) 


I understand that by establishing a trust account under the pro- 
visions of North Carolina General Statute 54B-130(a) that: 
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1. During my lifetime I may withdraw the money in the ac- 
count; and eT 

2. By written direction to the savings and loan association (or 

name of institution) I may change the beneficiary; and 

3. Upon my death the money remaining in the account will 

belong to the beneficiary, and the money will not be inher- 

ited by my heirs or be controlled by my will. ‘ 

(b) Whenever the beneficiary of a trust account does not survive 
the trustee then the account and any balance thereof which exists 
shall be held by the trustee in the trustee’s own right and for the 
trustee’s own use and benefit. 

(c) No addition to such accounts, nor any withdrawal, payment, 
revocation or change of beneficiary shall affect the nature of such 
accounts as trust accounts. 

(d) Nothing herein contained shall be construed to repeal or mod- 
ify any of the provisions of G.S. 105-24, relating to the administra- 
tion of the estate tax laws of this State, or provisions of laws relat- 
ing to estate taxes. (1981, c. 282, s. 3; 1987 (Reg. Sess., 1988), c. 
1078, s. 6.) 


For this section as in effect until 
July 1, 1989, see the main volume. 

Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1078, s. 9 provides 
that all accounts opened pursuant to any 
statute amended by c. 1078 before the 
effective date thereof (July 1, 1989) shall 


continue to be governed by the provi- 
sions of those statutes as they read prior 
to the effective date of this act. 
Effect of Amendments. — The 1987 
(Reg. Sess., 1988) amendment, effective 
July 1, 1989, rewrote this section. 


CASE NOTES 


A person who opened a savings ac- 
count and signed a document indi- 
cating that she was the trustee, but 
who never created the discretionary re- 
vocable trust agreement on the reverse 
side, did not create a trust pursuant to 


the terms of this section, although a 
common-law trust may have been cre- 
ated. Shatley v. Southwestern Technical 
College, 75 N.C. App. 343, 330 S.E.2d 
827 (1985). 


8§ 54B-137, 54B-138: Reserved for future codification pur- 
poses. 


§ 54B-139. (Effective July 1, 1989) Personal agency 
accounts. 


(a) A person may open a personal agency account by written 
contract containing a statement that it is executed pursuant to the 
provisions of this section. The written contract shall name an agent 
who shall have authority to act on behalf of the depositor in regard 
to the account as set out in this subsection. The agent shall have 
the authority to: 

(1) Make, sign or execute checks drawn on the account; 

(2) Endorse checks made payable to the principal for deposit 
only into the account; and 

(3) Deposit cash or negotiable instruments, including instru- 
ments endorsed by the principal, into the account. 
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A person establishing an account under this section shall sign a 
statement containing the following language in a conspicuous man- 
ner: 


“SAVINGS AND LOAN (or name of institution) 
PERSONAL AGENCY ACCOUNT 


G.S. 54B-139 


I understand that by establishing a personal agency account un- 
der the provisions of North Carolina General Statute 54B-139 that 
the agent named in the account may: 

1. Sign checks drawn on the account; and 
2. Make deposits into the account. 

J also understand that upon my death the money remaining in 

the account will be controlled by my will or inherited by my heirs. 


(b) An account created under the provisions of this section grants 
no ownership right or interest in the agent. Upon the death of the 
principal there is no right of survivorship to the account and the 
authority set out in subsection (a) terminates. 

(c) The written contract referred to in subsection (a) shall provide 
that the principal may elect to extend the authority of the agent set 
out in subsection (a) to act on behalf of the principal in regard to the 
account notwithstanding the subsequent incapacity or mental in- 
competence of the principal. If the principal so elects to extend such 
authority of the agent, then upon the subsequent incapacity or 
mental incompetence of the principal, the agent may continue to 
exercise such authority, without the requirement of bond or of ac- 
counting to any court, until such time as the agent shall receive 
actual knowledge that such authority has been terminated by a 
duly qualified guardian of the estate of the incapacitated or incom- 
petent principal or by the duly appointed attorney-in-fact for the 
incapacitated or incompetent principal, acting pursuant to a dura- 
ble power of attorney (as defined in G.S. 32A-8) which grants to the 
attorney-in-fact that authority in regard to the account which is 
granted to the agent by the written contract executed pursuant to 
the provisions of this section, at which time the agent shall account 
to such guardian or attorney-in-fact for all actions of the agent in 
regard to the account during the incapacity or incompetence of the 
principal. If the principal does not so elect to extend the authority of 
the agent, then upon the subsequent incapacity or mental incompe- 
tence of the principal, the authority of the agent set out in subsec- 
tion (a) terminates. 

(d) When an account under this section has been established all 
or part of the account or any interest or dividend thereon may be 
paid by the association on a check made, signed or executed by the 
agent. In the absence of actual knowledge that the principal has 
died or that the agency created by the account has been terminated, 
such payment shall be a valid and sufficient discharge to the associ- 
ation for payment so made. (1987 (Reg. Sess., 1988), c. 1078, s. 7.) 
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by c. 1078 before the effective date 
thereof (July 1, 1989) shall continue to 
be governed by the provisions of those 
statutes as they read prior to the effec- 
tive date of this act. 


Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988), c. 1078, s. 10 makes 
this section effective July 1, 1989. 

Session Laws 1987 (Reg. Sess., 1988), 
c. 1078, s. 9 provides that all accounts 
opened pursuant to any statute amended 


§§ 54B-140 to 54B-146: Reserved for future codification pur- 
poses. 


ARTICLE 6A. 
Fee for Returned Checks. 


§ 54B-147. Collection of processing fee for re- 
turned checks. 


Notwithstanding any other provision of law, a processing fee may 
be charged and collected by any association for checks (including 
negotiable order of withdrawal drafts) on which payment has been 
refused by the payor depository institution. An association may also 
collect said fee for checks drawn on that association with respect to 
an account with insufficient funds. (1981 (Reg. Sess., 1982), c. 1238, 


s. 14; 1985, c. 224.) 


Effect of Amendments. — The 1985 
amendment, effective May 23, 1985, in 
the first sentence, deleted “not to exceed 
ten dollars ($10.00)” following “a pro- 
cessing fee,” substituted “negotiable or- 


der” for “negotiable orders,” and deleted 
“because of insufficient funds or because 
the drawer did not have an account at 
that depository institution” at the end of 
the sentence. 


ARTICLE 7. 


Loans. 


§ 54B-150. Manner of making loans. 


(a) The board of directors shall establish procedures by which 
loans are to be considered, approved, and made by the association. 
(LO8T "6° 282. Ss. (3:31 988i". 144 veils.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, sub- 


stituted “The board of directors shall es- 
tablish” for “The bylaws of an associa- 
tion shall provide for” at the beginning 
of subsection (a). 
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§ 54B-151. Permitted loans. 


(i) An association may invest in loans, obligations and advances 
of credit made for the payment of expenses of college or university 
education. Such loans may be secured, partly secured or unsecured, 
and the association may require a comaker or comakers, an insur- 
ance guarantee under a governmental student loan guarantee plan, 
or other protection against contingencies. The borrower shall cer- 
tify to the association that the proceeds of the loan are to be used by 
a full-time student solely for the payment of expenses of college or 
university education or community college education. 

(j) An association may lend funds on any collateral deemed suffi- 
cient by the board of directors to properly secure loans. Loans made 
solely upon security of collateral consisting of stock or equity secu- 
rities which are not listed on a national stock exchange or regularly 
quoted and offered for trade on an over-the-counter market, shall be 
considered loans without security. 

(1981, c. 282, s. 3; 1983, c. 144, s. 19; 1987, c. 564, s. 14.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, sub- 
stituted the second sentence of subsec- 
tion (j) for a semicolon and the language 
“however, if the collateral consists of 
stock or equity securities of any kind, 
the stock or securities must be listed on 


a national stock exchange or regularly 
quoted and offered for trade on an over- 
the-counter market” at the end of the 
present first sentence of subsection (j). 

The 1987 amendment, effective July 
6, 1987, substituted “community col- 
lege” for “industrial education center, 
technical institute or community col- 
lege” in subsection (i). 


§ 54B-154. Insider loans. 


The Administrator shall promulgate rules and regulations con- 
sistent with this section, and as he deems necessary, to govern the 
making of loans to officers and directors, and their associates, and 
companies or other business entities controlled by them. 

Such loans shall be in the ordinary business of the association, 
which do not involve more than normal risk of collectibility, or pose 
other unfavorable features. Such loans shall be made only when 
approved by a majority of the directors, by resolution upon which no 
director interested in the loan proceeds may vote, and only upon a 
full disclosure of the transaction to the board. Full disclosure must 
include whether the loan is made on substantially the same terms, 
including interest rate and collateral, as those prevailing at the 
time for comparable loans to other persons. Departure from the 
terms of loans made to others must be justified and approved as a 
part of the resolution. The Administrator’s rules shall clearly state 
that no officer, director, or their associates, or companies or other 
business entities controlled by them, shall enjoy an improper ad- 
vantage with respect to loan transactions beyond those advantages 
enjoyed by other loan applicants. (1981, c. 282, s. 3; 1983, c. 144, s. 
20.) 


Effect of Amendments. — The 1983 
amendment, effective 90 days after rati- 


fication, rewrote this section. The act 
was ratified on April 6, 1983. 
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§ 54B-164. Loans to one borrower. 


(a) The aggregate amount of mortgage loans outstanding 
granted by an association to any one borrower shall not exceed ten 
percent (10%) of the net withdrawal value of such association's 
withdrawable accounts or an amount equal to the total net worth of 
such association, whichever amount is less. 

(b) Notwithstanding any other provision of law, in order to pro- 
tect the public, including members, depositors, and stockholders of 
a State association, the Administrator may establish limits on 
loans to any one borrower if he finds that a State association 1s 
operating with unsafe and unsound lending practices. The Admin- 
istrator shall promulgate rules and regulations to govern the estab- 
lishment of the limits authorized by this section. (1981, c. 282, s. 3; 
1985, c. 659, s. 14.) 


Effect of Amendments. — The 1985 ignated the first paragraph as subsec- 
amendment, effective July 9, 1985, des- tion (a) and added subsection (b). 


ARTICLE 8. 


Other Investments. 


§ 54B-189. Stock in education agency. 


A State association may invest in stock or obligations of any 
corporation doing business in this State, or of any agency of this 
State or of the United States, where the principal business of such 
corporation or agency is to make loans for the financing of a college 
or university education, or education at a community college in this 
State. (1981, c. 282, s. 3; 1987, c. 564, s. 14.) 


Effect of Amendments. — The 1987 trial education center, technical insti- 
amendment, effective July 6, 1987, sub- tute or community college.” 
stituted “community college” for “indus- 


§ 54B-195. Any loan or investment permitted for 
federal associations. 


Subject to such limitations and restrictions as the Administrator 
may prescribe through rules and regulations, any State association 
is authorized and permitted to make any loan or investment, or 
engage in any activity, which may be permitted by the Federal 
Home Loan Bank Board, the Federal Savings and Loan Insurance 
Corporation, and the United States Congress for federal associa- 
tions whose principal offices are located within this State. Every 
loan or investment made by a State association prior to the enact- 
ment of this Chapter shall for all purposes be considered to have 
been permitted loans or investments if federal associations were 
authorized to make such loans or investments at the time they were 
made by the State association. (1981, c. 282, s. 3; 1983, c. 144, s. 21.) 
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Effect of Amendments. — The 1983 _ serted “or engage in any activity” in the 
amendment, effective April 6, 1983, in- _ first sentence. 


ARTICLE 9. 
Liquidity Fund. 


§ 54B-210. Components of liquidity fund. 


(a) Every State association shall at all times have on hand and 
unpledged, cash, investments in obligations of the United States 
government, or the government of the State of North Carolina, or 
stock in the Federal Home Loan Bank, or deposits in any mutual 
deposit guaranty association organized or operated pursuant to Ar- 
ticle 12 of this Chapter, or investments in the accounts of other 
associations, or bonds issued by the Federal Home Loan Bank, or 
Government National Mortgage Association pass-through certifi- 
cates, or Federal Home Loan Mortgage Corporation pass-through 
certificates, or funds on deposit in a federal reserve bank or in other 
bank or banks as may have been approved by a majority of the 
entire board of directors, in an amount set by the Commission equal 
to at least four percent (4%) of the net withdrawal value of the 
association’s withdrawable account, or two hundred fifty thousand 
dollars ($250,000), whichever is greater, as the liquidity fund and 
held to assure the liquidity of such association. Such investments 
and funds on deposit shall be readily marketable and shall not 
exceed a term of five years. 

(b) In addition to those investments set forth in subsection (a), a 
State association’s liquidity fund may also include debt securities 
which are hedged, subject to options, or redeemable, in the manner 
allowed to members of the Federal Home Loan Bank Board, by the 
board’s regulations, as amended from time to time; provided that, 
limitations upon State associations as to amounts of investments, 
investments in, or hedged by, a single source, or other limitations 
upon the investment authority of State associations, shall be as 
provided by rules promulgated by the Administrator, and not as 
provided by rules and regulations of the Federal Home Loan Bank 
Board. (1981, c. 282, s. 3; 1981 (Reg. Sess., 1982), c. 1238, s. 21; 
1983, 'c. 1447's: 22)) 


Effect of Amendments. — accounts of other associations” in the 
The 1983 amendment, effective 90 first sentence of subsection (a), and 
days after ratification, designated the added subsection (b). The act was rati- 
first paragraph of this section as subsec- __fjed April 6, 1983. 
tion (a), inserted “or investments in the 


ARTICLE 11. 


Foreign Associations. 


§§ 54B-221 to 54B-235: Repealed by Session Laws 1983 (Reg- 
ular Session, 1984), c. 1087, s. 6, effective July 5, 
1984. 


129 


§54B-236 1988 CUMULATIVE SUPPLEMENT §54B-238 


Cross References. — For the North and Loan Acquisition Act, and the effec- 
Carolina Regional Reciprocal Savings tive date thereof, see § 54B-48.1 et seq. 


ARTICLE 12. 


Mutual Deposit Guaranty Associations. 


§ 54B-236. Definitions. 


The term “institution” as used in this Article shall mean savings 
and loan associations organized or operated under the provisions of 
this Chapter, or credit unions organized or operated under the pro- 
visions of Articles 14A to 14L of Chapter 54 of the General Stat- 
utes, or any institution that is eligible for insurance by the Federal 
Savings and Loan Insurance Corporation, the Federal Deposit In- 
surance Corporation or the National Credit Union Administration. 
(1981, c. 282, s. 3; 1983, c. 144, s. 23; 1985, c. 659, s. 15.) 


Effect of Amendments. — The 1983 The 1985 amendment, effective July 
amendment, effective April 6, 1983, 9, 1985, substituted “Articles 14A to 
added the language beginning “or any 14L” for “Article 10, Subchapter III.” 
institution that is eligible” at the end of 
this section. 


§ 54B-237. Organization of a mutual deposit guar- 
anty association. 


(b) Articles of incorporation of a guaranty association shall be 
filed in the office of the Secretary of State. The Secretary of State 
shall, upon receipt of such articles, transmit a copy of them to the 
Secretary of Commerce and shall not record them until authorized 
to do so ay the Secretary of Commerce. (1981, c. 282, s. 3; 1983, c. 
719, s. 2. 


Only Part of Section Set Out.— As amendment, effective July 11, 1983, 
the rest of the section was not affected substituted “Secretary of Commerce” for 
by the amendment, it is not set out. “Administrator” in two places in subsec- 

Effect of Amendments. — The 1983 tion (b). 


§ 54B-238. Examination and certification by Secre- 
tary of Commerce. 


(a) Upon receipt from the Secretary of State of a copy of the 
articles of incorporation of a proposed guaranty association, the 
Secretary of Commerce shall at once examine all the facts con- 
nected with the formation of the proposed corporation. If the arti- 
cles of incorporation are correct in form and substance and the 
examination shows that such corporation, if formed, would be enti- 
tled to commence the business of a guaranty association, the Secre- 
tary of Commerce shall so certify to the Secretary of State. 
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(b) The Secretary of Commerce may refuse to make such certifi- 
cation if upon examination he has reason to believe the proposed 
corporation is to be formed for any business other than assuring the 
liquidity of member institutions and guaranteeing deposits therein, 
if upon examination he has reason to believe that the character and 
general fitness of the incorporators are not such as to command the 
confidence of the general public or if the best interests of the public 
eee ape oe age by its establishment. (1981, c. 282, s. 3; 1983, 
c. eer 2. 


Effect of Amendments. — The 1983 substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in this section. 


§ 54B-239. Recordation of articles of incorpora- 
tion. 


Upon receipt of the certification provided for in G.S. 54B-238, the 
Secretary of State shall record the articles of incorporation of such 
guaranty association and furnish a certified copy thereof to the 
incorporators and to the Secretary of Commerce. Upon such recor- 
dation, such association shall be deemed a corporation. All papers 
thereafter filed in the office of the Secretary of State relating to 
such corporation shall be recorded as provided by law and a certi- 
fied copy forwarded to the Secretary of Commerce. (1981, c. 282, s. 
3; 1983, .Ci4 tl Osu Sin eed 


Effect of Amendments. — The 1983 — substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in this section. 


§ 54B-240. Proposed amendments submitted to 
Secretary of Commerce. 


Any proposed amendments to the articles of incorporation of a 
mutual deposit guaranty association shall be filed in the office of 
the Secretary of State, who shall forward a copy thereof to the 
Secretary of Commerce, and shall not record the amendments until 
authorized to do so by certification of the Secretary of Commerce. 
(1981, c. 282, s. 3; 1983, c. 719, s. 2.) 


Effect of Amendments. — The 1983 substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in this section. 


§ 54B-241. Examination and_ certification of 
amendments. 


(a) Upon receipt from the Secretary of State of a copy of eee 
amendments to the articles of incorporation of a mutual deposit 
guaranty association, the Secretary of Commerce shall at once ex- 
amine dive proposed amendments to determine their effect on the 
operation of the guaranty association. 

(b) In the event the proposed amendments are correct in form 
and substance and the examination shows that if adopted they 
would not change the character or principal business of the guar- 
anty association, the Secretary of Commerce shall so certify to the 
Secretary of State. 
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(c) The Secretary of Commerce may refuse to make certification 
if upon examination he has reason to believe that the proposed 
amendments would change the character of the business of the 
guaranty association or that the best interests of the public will not 
be promoted by their adoption. (1981, c. 282, s. 3; 1983, c. 719, s. 2.) 


Effect of Amendments. — The 1983 substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in this section. 


§ 54B-242. Recordation of amendments. 


Upon receipt of the certification provided for in G.S. 54B-241, the 
Secretary of State shall record the amendments to the articles of 
incorporation and furnish a certified copy thereof to the mutual 


deposit guaranty association and to the Secretary of Commerce. 
(LUST 6.°2820"s./32° 1983 cr (19; sZt) 


Effect of Amendments. — The 1983 “Administrator” at the end of this sec- 
amendment, effective July 11, 1983, tion. 
substituted “Secretary of Commerce” for 


§ 54B-244. Purposes and powers of mutual deposit 
guaranty associations. 


(b) A mutual deposit guaranty association incorporated in accor- 
dance with the provisions of this Article may: 

(1) Lend money to a member institution for the purpose of 
assuring its liquidity and withdrawable accounts, shares 
or deposits therein; 

(2) Purchase any assets owned by a member institution for the 
purpose of assuring its liquidity and withdrawable ac- 
counts, shares or deposits therein; 

(3) Invest any of its funds in: 

a. Bonds or interest-bearing obligations of the United 
States or for which the faith and credit of the United 
States are pledged for the payment of principal and 
interest; 

b. Bonds or interest-bearing obligations of this State; 

c. Farm loans issued under the Federal Farm Loan Act 
and amendments thereto; 

d. Notes, debentures, and bonds of a federal home loan 
bank issued under the Federal Home Loan Bank Act 
and any amendments thereto; 

e. Bonds or other securities issued under the Home 
Owners’ Loan Act of 1933 and any amendments 
thereto; 

f. Securities acceptable to the United States to secure gov- 
ernment deposits in national banks; 

g. Deposits in any financial institution that is subject to 
examination and supervision by the United States or 
by this State; 

h. Bonds or other evidences of indebtedness of counties 
and municipalities of the State of North Carolina, pro- 
vided, that said bonds or other evidences of indebted- 
ness of the counties and municipalities shall have a 
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rating by Moody’s Investors Services, Inc., of not less 
than AA, and a rating by the North Carolina Munici- 
pal Council, Inc., of not less than 90 points out of 100 
points; 

i. Stock in banking institutions licensed to do business in 
this State; 

j. Securities and other investments authorized as liquid 
investments for any financial institution that is sub- 
ject to examination and supervision by the United 
States or by this State; 

k. Notes, bonds, debentures or securities rated in one of 
the four highest grades by a nationally recognized in- 
vestment rating service. 

I. Stock in banking institutions not licensed to do business 
in this State provided such investment is made in con- 
junction with any merger or other fundamental 
change approved by the Administrator under the pro- 
visions of G.S. 54B-44. 

(4) Issue its capital notes or debentures to member institu- 
tions, provided the holders of these capital notes or deben- 
tures shall not be individually responsible for any debts, 
contracts, or engagements of the guaranty association issu- 
ing the notes or debentures; 

(5) Borrow money; 

(6) Exercise any corporate power or powers not inconsistent 
with, and which may be necessary or convenient to, the 
accomplishment of its purposes of assuring liquidity of 
member institutions and guaranteeing withdrawable ac- 
counts, shares or deposits therein; 

(7) Serve as receiver of a member institution; 

(8) Make or cause to be made examinations or audits or mem- 
ber institutions. (1981, c. 282, s. 3; 1983, c. 144, s. 24.) 


Only Part of Section Set Out. — As Effect of Amendments. — The 1983 
the rest of the section was not affected amendment, effective April 6, 1983, 
by the amendment, it is not set out. added paragraph (1) in subdivision (b)(3). 


§ 54B-245. Filing of semiannual financial reports; 
fees. 


Each mutual deposit guaranty association shall on the 30th day 
of June and the 31st day of December of each year, or within 40 
days thereafter, file with the Secretary of Commerce a report for 
the preceding half year, showing its financial condition at the end 
thereof. Such reports shall be in such form and contain such infor- 
mation as may be prescribed by the Secretary of Commerce. Each 
guaranty association doing business in this State shall pay to the 
Secretary of Commerce, at the time of filing each semiannual re- 
port required by this section, the sum of five dollars ($5.00). All 
such fees shall be paid into the State treasury to the credit of the 
general fund. (1981, c. 282, s. 3; 1983, c. 719, s. 2.) 


Effect of Amendments. — The 1983 substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in this section. 
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§ 54B-246. Supervision by Secretary of Commerce. 


(a) In addition to any and all other powers, duties and functions 
vested in the Secretary of Commerce under the provisions of this 
Article, and for the protection of member institutions and the gen- 
eral public, the Secretary of Commerce shall have general control 
and supervision over all mutual deposit guaranty associations do- 
ing business in this State. Mutual deposit guaranty associations 
shall be subject to the control and supervision of the Secretary of 
Commerce as to their conduct, organization, management, business 
practices, reserve requirements and their financial and fiscal mat- 
ters. The grant of general control and supervision over mutual de- 
posit guaranty associations to the Secretary of Commerce by this 
Article shall in no way be deemed to affect the existing powers, 
duties and responsibilities of the Credit Union Commission, the 
Commissioner of Banks, the State Banking Commission or the 
North Carolina Savings and Loan Commission except for the re- 
moval herein of general control and supervision over mutual de- 
posit guaranty associations from the Administrator of the Savings 
and Loan Division to the Secretary of Commerce. 

(b) The Secretary of Commerce shall have the right, and is 
hereby empowered to issue rules and regulations whenever he 
deems it necessary for the administration of this Article as well as 
rules and regulations with respect to: 

(1) Types of financial records to be maintained by mutual de- 
posit guaranty associations; 
(2) Retention periods of various financial records; 
(3) Internal control procedures of mutual deposit guaranty as- 
sociations; 
(4) Conduct and management of mutual deposit guaranty asso- 
ciations; 
(5) Additional reports which may be required by the Secretary 
of Commerce. 
It shall be the duty of the board of directors or board of trustees of 
the mutual deposit guaranty association to put into effect and to 
carry out such rules and regulations. 

(c) At least once each year the Secretary of Commerce shall 
make or cause to be made an examination into the affairs of each 
mutual deposit guaranty association doing business in this State. 
The Administrator of the Credit Union Division of this State, in his 
capacity as supervisor of state-chartered credit unions, if he deems 
it necessary, may designate agents to participate in such examina- 
tion. The Administrator, in his capacity as supervisor of State char- 
tered savings and loan associations, may designate agents to partic- 
ipate in such examination. The expenses of such yearly examina- 
tion shall be paid by the mutual deposit guaranty association so 
examined. (1981, c. 282, s. 3; 1983, c. 719, s. 2.) 


Effect of Amendments. — The 1983 third sentence of subsection (c). The 
amendment, effective July 11, 1983, re- amendment also substituted “Secretary 
wrote the last sentence of subsection (a), of Commerce” for “Administrator” in 


which read “Such control and supervi- several places in subsections (a), (b) and 
sion is subject to the provisions of G.S. (¢), 


54B-53(g)” and inserted the present 
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§ 54B-247. Special examinations. 


Whenever the Secretary of Commerce deems it necessary, he may 
make or cause to be made a special examination or audit of any 
mutual deposit guaranty association doing business in this State, in 
addition to the regular examination provided for by this Article. 
The expenses of such a special examination or audit shall be paid 
by the mutual deposit guaranty association so examined. (1981, c. 
282; s. 3; 1983, c. 719,.s. 2 


Effect of Amendments. — The 1983 _ substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in the first sentence. 


§ 54B-248. Right to enter and to conduct investiga- 
tions. 


The Secretary of Commerce or any examiner appointed by him 
shall have access to and may compel the production of all books, 
papers, securities, moneys, and other property of a mutual deposit 
guaranty association under examination by him. He may adminis- 
ter oaths to and examine the officers and agents of such association 
as to its affairs. (1981, c. 282, s. 3; 1983, c. 719, s. 2.) 


Effect of Amendments. — The 1983 substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in the first sentence. 


§ 54B-249. Removal of officers or employees. 


The Secretary of Commerce shall have the right, and is hereby 
empowered, to require the board of directors or board of trustees of 
any guaranty association to immediately remove from office any 
officer, director, trustee or employee of any mutual deposit guar- 
anty association doing business in this State, who shall be found by 
the Secretary of Commerce to be dishonest, incompetent, or reckless 
in the management of the affairs of the mutual deposit guaranty 
association, or in violation of the lawful orders, rules and regula- 
tions issued by the Secretary of Commerce, or who violates any of 
the laws set forth in Chapter 54B of the General Statutes. (1981, c. 
204, 8.0, 1960, C119) Ss. 2.) 


Effect of Amendments. — The 1983 substituted “Secretary of Commerce” for 
amendment, effective July 11, 1983, “Administrator” in this section. 


ARTICLE 13. 


Savings and Loan Holding Companies. 


§ 54B-261. Savings and loan holding companies. 


(a) Notwithstanding any other provision of law, any stock associ- 
ation may simultaneously with its incorporation or conversion to a 
stock association provide for its ownership by a savings and loan 
holding company. In the case of a conversion, members of the con- 
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verting association shall have the right to purchase capital stock of 
the holding company in lieu of capital stock of the converted associ- 
ation in accordance with G.S. 54B-33(c)(6). 

(al) Notwithstanding any other provision of law, any stock asso- 
ciation may reorganize its ownership, to provide for ownership by a 
savings and loan holding company, upon adoption of a plan of reor- 
ganization by a favorable vote of not less than two thirds of the 
members of the board of directors of the association and approval of 
such plan of reorganization by the holders of not less than a major- 
ity of the issued and outstanding shares of stock of the association. 
The plan of reorganization shall provide that (i) the resulting own- 
ership shall be vested in a North Carolina corporation, (ii) all stock- 
holders of the stock association shall have the right to exchange 
shares, (iii) the exchange of stock shall not be subject to State or 
federal income taxation, (iv) stockholders not wishing to exchange 
shares shall be entitled to dissenters’ rights as provided under G.S. 
55-113 and (v) the plan of reorganization is fair and equitable to all 
stockholders. 

(b) Repealed by Session Laws 1983, c. 144, s. 8, effective April 6, 
1983. 

(c) A savings and loan holding company may invest in any in- 
vestment authorized by its Board of Directors, except as limited by 
regulations promulgated by the Administrator pursuant to this Ar- 
ticle. 

(d) Any entity which controls a state stock association, or ac- 
quires control of a state stock association, is a savings and loan 
holding company. (1981, c. 282, s. 3; 1983, c. 144, s. 8; 1983 (Reg. 
Sess., 1984), c. 1087, ss. 4, 5; 1985, c. 659, s. 16.) 


Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1087, s. 7, made ss. 
1 through 5, which sections, among 
other things, amended subsection (c) and 
added subsection (d), effective on the 
earlier of: (1) The date on which regis- 
tration became effective in one of the 
states listed in G.S. 54B-48.2(16) which 
authorizes regional acquisitions of sav- 
ings and loan associations and savings 
and loan holding companies on a recip- 
rocal basis and which applies to savings 
and loan associations and savings and 
loan holding companies in North Caro- 
lina; or (2) July 1, 1986. Sections 1 
through 5 of Session Laws 1983 (Reg. 
Sess., 1984), c. 1087, became effective 
July 1, 1985, the date on which the leg- 
islation became effective in Virginia. 


Effect of Amendments. — The 1983 
amendment, effective April 6, 1983, de- 
leted subsection (b), which formerly pro- 
vided that all limitations or restrictions 
on the ownership of the stock of a stock 
association contained in this Chapter 
should be applicable to the ownership of 
the stock of a savings and loan holding 
company which owned shares of stock of 
a stock association organized pursuant 
to this Chapter. 

The 1983 (Reg. Sess., 1984) amend- 
ment rewrote subsection (c) and added 
subsection (d). For the effective date of 
this amendment, see the Editor’s note. 

The 1985 amendment, effective July 
9, 1985, designated former subsection (a) 
as present subsection (al) and added a 
new subsection (a). 
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§55-1 


Chapter 55. 


Business Corporation Act. 


Article 3. 
Formation, Name and Registered 
Office. 
Sec. 
55-7. Articles of incorporation. 
Article 4. 
Powers and Management. 
55-19. Indemnification of directors, of- 
ficers, employees or agents; 
general provisions. 
55-20. Indemnification in actions by 
outsiders. 
55-21. Indemnity for litigation ex- 
penses in corporate action. 
Article 5. 
Corporate Finance. 
55-40. Authorized shares and restric- 
tions thereon. 

55-43. Subscriptions for shares. 
55-52. Acquisition by a corporation of 
its own shares. 

Article 6. 
Shareholders. 
55-61. Meetings of shareholders. 
55-67. Voting of shares. 
55-69. Voting by corporations, pledg- 


ees, life tenants, fiduciaries 
and co-owners. 


Article 7.— 
Affiliated Transactions. 
Sec. 
55-75. Short title and definitions. 
55-76. Voting requirement. 
55-77. Exception to voting require- 
ment. 
55-78. General. 
55-79. Exemptions. 


55-79.1. Conflict of laws. 
55-80. Severability. 
55-81 to 55-89. [Reserved.] 


Article 7A. 
Control Share Acquisitions. 


55-90. Short title and definitions. 

55-91. Acquiring person statement. 

55-92. Meeting of shareholders. 

55-93. Notice. 

55-94. Voting rights. 

55-95. Right of redemption by share- 
holders. 

55-96. Inconsistent regulation. 

55-97. Severability. 

55-98. Effect on existing law. 


55-98.1. Exemptions. 
Article 10. 

Foreign Corporations. 
55-132. Powers of foreign corporation. 
Article 11. 

Fees and Taxes. 


55-155. Fees. 
55-156. Taxes. 


ARTICLE 1. 


General Provisions. 


§ 55-1. Title. 


Legal Periodicals. — 

For note, “Glenn v. Wagner: Instru- 
mentality Rule versus the Balancing 
Test in Piercing the Corporate Veil,” see 
64 N.C.L. Rev. 1265 (1986). 


For article, “The Corporate Fox and 
the Shareholders’ Hen House: Reflec- 
tions on Alford v. Shaw,” see 65 N.C.L. 
Rev. 569 (1987). 
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§ 55-2. Definitions. 
CASE NOTES 


Applied in State ex rel. Utilities 
Comm’n v. Nantahala Power & Light 
Co., 313 N.C. 614, 332 S.E.2d 397 (1985). 


ARTICLE 3. 


Formation, Name and Registered Office. 


§ 55-7. Articles of incorporation. 


The articles of incorporation shall set forth: 

(1) The name of the corporation. 

(2) The period of duration, which may be perpetual. When the 
articles fail to state the period of duration, it shall be con- 
sidered perpetual. 

(3) The purpose or purposes for which the corporation is orga- 
nized. It shall be sufficient to state, either alone or with 
other purposes, that the purpose for which the corporation 
is organized is to engage in any lawful act or activity for 
which corporations may be organized under this Chapter; 
and by such statement all lawful acts and activities for 
corporations organized under this Chapter shall be within 
the purposes of the corporation, subject to any express limi- 
tations. 

(4) With respect to the shares which the corporation shall have 
authority to issue: 

a. If the shares are to have a par value, the number of such 
shares and the par value of each share, 

b. If the shares are to be without par value, the number of 
such shares, 

c. If the shares are to be of both kinds mentioned in para- 
graphs a and b of subdivision (4) of this section, partic- 
ulars in accordance with those paragraphs, 

d. If the shares are to be divided into classes, or into series 
within a class of preferred or special shares, the arti- 
cles of incorporation shall also set forth either: 

1. A designation of each class, with a designation of 
each series if there are to be series fixed by the 
articles of incorporation within a class, and a 
statement of the preferences, limitations and rela- 
tive rights of the shares of each class or series, 
insofar as such preferences, limitations, and 
rights are to be fixed in the articles of incorpora- 
tion; or 

2. A designation of each class and a statement autho- 
rizing the board of directors to fix the preferences, 
limitations and relative rights of each class, or to 
establish series within a class and to determine 
the variations between series, insofar as the same 
are not to be fixed in the articles of incorporation; 
or 
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3. A designation of each class, without the further 
designation or statements provided for in sub- 
paragraphs 1 and 2 of this paragraph d. 

To the extent that the preferences, limitations, and 
relative rights of each class, and provisions for series 
within a class, are not set out in the articles of incorpora- 
tion, the same may be fixed by the shareholders or direc- 
tors in accordance with the provisions of G.S. 55-42. 

(5) The minimum amount of consideration for its shares to be 
received by the corporation before it shall commence busi- 
ness. 

(6) Any provision limiting or denying to shareholders the pre- 
emptive right to acquire additional or treasury shares of 
the corporation. 

(7) Any provision, not inconsistent with law, which the incor- 
porators elect to set forth in the articles of incorporation 
for the regulation of the internal affairs of the corporation, 
including any provision which under this Chapter is re- 
quired or permitted to be set forth in the bylaws. No provi- 
sions shall make fully paid shares assessable. 

(8) The address, including county and city or town, and street 
and number, if any, of its initial registered office, which 
shall be in this State, and the name of its initial registered 
agent at such address. 

(9) The number of directors constituting the initial board of 
directors (who may be classified in accordance with the 
provisions of G.S. 55-26) and the name and address, includ- 
ing street and number, if any, of each person who is to 
serve as a director until the first meeting of shareholders 
or until his successor be elected and qualified. 

(10) The name and address, including street and number, if 
any, of each incorporator. 

(11) Any provision limiting or eliminating the personal liabil- 
ity of each director arising out of an action whether by or 
in the right of the corporation or otherwise for monetary 
damages for breach of his duty as a director. No such provi- 
sion shall be effective with respect to (i) acts or omissions 
not made in good faith that the director at the time of such 
breach knew or believed were in conflict with the best in- 
terests of the corporation, (ii) any liability under G.S. 
55-32, (iii) any transaction from which the director derived 
an improper personal benefit, or (iv) acts or omissions oc- 
curring prior to the date the provision became effective. As 
used herein, the term “improper personal benefit” does not 
include a director’s compensation or other incidental bene- 
fit for or on account of his service as a director, officer, 
employee, independent contractor, attorney or consultant 
of the corporation. A charter or bylaw provision or contract 
or resolution indemnifying or agreeing to indemnify a di- 
rector against personal liability under G.S. 55-19(a) shall 
be fully effective whether or not there is a provision in the 
articles of incorporation limiting or eliminating personal 
liability. 

It shall not be necessary to set forth in the articles of incorpora- 
tion any of the corporate powers enumerated in this Chapter. (Code, 
s. 677; 1885, c. 19; 1889, c. 170; 1891, c. 257; 1893, c. 244; 1901, c. 2, 
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s. 8; c. 47; 1903, c. 453; Rev., s. 1137; 1911, c. 213, s. 1; 1913, c. 5, s. 
Ls Cs., s. 1114; Ex. Sess. 1920, c. 55; 1924, c. 98; 1935, cc. 166, 320: 
1939, C. 222: GS. s. 55-2; 1951, Cc. 265, ae 1955, C. 1371, sae 1957, 
Cc. 979, Scot 1959, Cc. 1316, S. 11/2: 1969, c. 751, S. 9: 1973, c. 469, S. 2: 


Le hie Cy 626, SaaiL) 


Effect of Amendments. — The 1987 
amendment, effective October 1, 1987, 
added subdivision (11). 


Legal Periodicals. — For an article 


on corporate directors’ accountability, 
see 66 N.C.L. Rev. 171 (1987). 


§ 55-8. Corporate existence; filing of articles of in- 
corporation; effect. 


CASE NOTES 


Applied in Penley v. Penley, 65 N.C. 
App. 711, 310 S.E.2d 360 (1984). 


§ 55-11. Organization meeting of directors. 


CASE NOTES 


Applied in Penley v. Penley, 65 N.C. 
App. 711, 310 S.E.2d 360 (1984). 


§ 55-12. Corporate name. 


CASE NOTES 


Applied in Younce v. United States, 
661 F. Supp. 482 (W.D.N.C. 1987). 


§ 55-13. Registered office and registered agent. 


CASE NOTES 


The listing of an agent for corpo- 
rate service of process is not a volun- 
tary action, subject to the discretion of 
the corporation. This listing is legisla- 
tively mandated by this section. South 
Carolina Ins. Co. v. Hallmark Enters., 
Inc., — N.C. App. —, 364 S.E.2d 678 
(1988). 

Failure to Notify Insurer of Suit 
Where Corporation without Agent 
Received No Notice Thereof. — Cor- 
poration could not rely on its violation of 


this section to justify its failure to re- 
ceive notice of suit. Consequently, it did 
not give notice of the suit to its insurer 
at the time it was reasonably expected to 
receive actual notice of the action, thus 
failing to notify insurer as soon as prac- 
ticable. South Carolina Ins. Co. v. Hall- 
mark Enters., Inc., — N.C. App. —, 364 
S.E.2d 678 (1988). 

Cited in Huggins v. Hallmark En- 
ters., Inc., 84 N.C. App. 15, 351 S.E.2d 
779 (1987). 
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§ 55-14. Change of registered office or registered 


agent. 


CASE NOTES 


Cited in South Carolina Ins. Co. v. 
Hallmark Enters., Inc., — N.C. App. —, 
364 S.E.2d 678 (1988). 


§ 55-15. Service of process on corporation. 


CASE NOTES 


Under this section, to obtain 
proper service upon a domestic cor- 
poration, (i) service must first be made 
upon the Secretary of State, and (ii) the 
Secretary of State must forward a copy 
of the summons and complaint to the 
corporation at its registered office. 
Huggins v. Hallmark Enters., Inc., 84 
N.C. App. 15, 351 S.E.2d 779 (1987). 

Failure of Secretary of State to 
Mail Copy of Process to Registered 
Office. — Where the Secretary of 
State’s office, contrary to the mandate in 
Subsection (b) of this section, failed to 
mail a copy of process to the registered 
office of defendant corporation, plaintiff 
did not obtain proper service upon defen- 
dant, and the fact that even if the Secre- 
tary of State had forwarded the sum- 
mons and complaint to defendant’s then 
recorded address, such would not have 
been received, would not change this re- 


sult. Huggins v. Hallmark Enters., Inc., 
84 N.C. App. 15, 351 S.E.2d 779 (1987). 

Continuously Doing Business Con- 
stitutes Presence. — Where the seller 
has continuously done business in this 
State since plaintiffs claims accrued, 
the seller has been sufficiently “present” 
in the state to warrant the protection of 
the statutes of limitations. Bobbitt v. 
Tannewitz, 538 F. Supp. 654 (M.D.N.C. 
1982). 

Presence through Agents in State. 
— A corporation can actually be present 
in the state by continuously doing busi- 
ness in this State through its agents, 
even though place of incorporation and 
principal place of business are in foreign 
states. Bobbitt v. Tannewitz, 538 F. 
Supp. 654 (M.D.N.C. 1982). 

Cited in South Carolina Ins. Co. v. 
Hallmark Enters., Inc., — N.C. App. —, 
364 S.E.2d 678 (1988). 


ARTICLE 4. 


Powers and Management. 


§ 55-17. General powers. 


Legal Periodicals. — 
For note, “Glenn v. Wagner: Instru- 
mentality Rule versus the Balancing 


Test in Piercing the Corporate Veil,” see 
64 N.C.L. Rev. 1265 (1986). 


CASE NOTES 


I. IN GENERAL. 


Stated in Lawing v. Lawing, 81 N.C. 
App. 159, 344 S.E.2d 100 (1986). 
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§ 55-18. Defense of ultra vires. 


CASE NOTES 
Quoted in Atlas Fire Apparatus, Inc. Cited in Buffaloe v. United Carolina 
v. Beaver, 56 Bankr. 927 (Bankr. Bank, — N.C. App. —, 366 S.E.2d 918 
E.D.N.C. 1986). (1988). 


§ 55-19. Indemnification of directors, officers, em- 
ployees or agents; general provisions. 


(a) In addition to the indemnification provided for in G.S. 55-20 
and G.S. 55-21, a corporation may in its charter or bylaws or by 
contract or resolution indemnify or agree to indemnify any one or 
more of its officers, directors, employees, or agents against liability 
and litigation expense, including reasonable attorneys’ fees, arising 
out of their status as such or their activities in any of the foregoing 
capacities; provided, however, that a corporation may not indem- 
nify or agree to indemnify a person against liability or litigation 
expense he may incur on account of his activities which were at the 
time taken known or believed by him to be clearly in conflict with 
the best interests of the corporation. A corporation may likewise 
and to the same extent indemnify or agree to indemnify any person 
who, at the request of the corporation, is or was serving as a direc- 
tor, officer, employee, or agent of another corporation, partnership, 
joint venture, trust or other enterprise or as a trustee or adminis- 
trator under an employee benefit plan. Any charter or bylaw provi- 
sion, contract, or resolution permitted under this section may in- 
clude provisions for recovery from the corporation of reasonable 
costs, expenses, and attorneys’ fees in connection with the enforce- 
ment of rights to indemnification granted therein and may further 
include provisions establishing reasonable procedures for determin- 
ing and enforcing the rights granted therein. 

(b) The authorization, adoption, approval, or favorable recom- 
mendation by the board of directors of a corporation or any charter 
or bylaw provision or contract or resolution, as permitted in this 
section, shall not be deemed an act or corporate transaction in 
which a director has an adverse interest, and no such charter or 
bylaw provision or contract or resolution shall be void or voidable 
on such grounds. Except as permitted in G.S. 55-30, no such bylaw, 
contract, or resolution not adopted, authorized, approved, or ratified 
by shareholders shall be effective as to claims made or liabilities 
asserted against any director prior to its adoption, authorization, or 
approval by the board of directors. 

(c) Anything in this section or in G.S. 55-20 or 55-21 to the con- 
trary notwithstanding, a corporation shall have power to purchase 
and maintain insurance on behalf of any person who is or was a 
director, officer, employee or agent of the corporation, or is or was 
serving at the request of the corporation as a director, officer, em- 
ployee or agent of another corporation, partnership, joint venture, 
trust or other enterprise or as a trustee or administrator under an 
enablers benefit plan against any liability asserted against him 
and incurred by him in any such capacity, or arising out of his 
status as such, whether or not the corporation would have the 
power to indemnify him against such liability. 
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(d) Expenses incurred by a director, officer, employee or agent in 
defending a civil or criminal action, suit or proceeding may be paid 
by the corporation in advance of the final disposition of such action, 
suit or proceeding as authorized by the board of directors in the 
specific case or as authorized or required under any charter or by- 
law provision or by any applicable resolution or contract upon re- 
ceipt of an undertaking by or on behalf of the director, officer, em- 
ployee or agent to repay such amount unless it shall ultimately be 
determined that he is entitled to be indemnified by the corporation 
against such expenses. (1955, c. 1371, s. 1; 1969, c. 797, s. 1; 1973, c. 


469, s. 5; 1985 (Reg. Sess., 1986), c. 1027, ss. 35-38.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, rewrote subsection (a), re- 
wrote subsection (b), inserted “or as a 
trustee or administrator under an em- 
ployee benefit plan” in subsection (c), 
and inserted “or as authorized or re- 
quired under any charter or bylaw pro- 


contract” and substituted “against such 
expenses” for “as authorized in this sec- 
tion or in G.S. 55-20 or 55-21” in subsec- 
tion (d). 

Legal Periodicals. — 

For an article on corporate directors’ 
accountability, see 66 N.C.L. Rev. 171 
(1987). 

For article, “State Anti-Takeover Leg- 
islation: The Second and Third Genera- 
tions,” see 23 Wake Forest L. Rev. 77 


vision or by any applicable resolution or (1988). 


§ 55-20. Indemnification in actions by outsiders. 


(a) When by reason of the fact that he is or was serving as direc- 
tor, officer, employee or agent of a corporation, or in any such ca- 
pacity at the request of the corporation in any other corporation, 
partnership, joint venture, trust or other enterprise or at the re- 
quest of the corporation as a trustee or administrator under an 
employee benefit plan, any person is or was a party or is threatened 
to be made a party to any threatened, pending or completed action, 
suit or proceedings, whether civil, criminal, administrative or in- 
vestigative, not brought by the corporation nor brought by any 
party seeking derivatively to enforce a liability of such a person to 
the corporation, such person shall be entitled to indemnification or 
reimbursement by the corporation for any expenses, including at- 
torneys’ fees, or any liabilities which he may have incurred in con- 
sequence of such action, suit or proceeding, under the following 
conditions: 

(1) If such person is wholly successful in his defense, or if the 
proceeding is an administrative or investigative proceed- 
ing which does not result in the indictment, fine or penalty 
of such person, he shall be entitled to reimbursement from 
the corporation of all his reasonable expenses of defense or 
participation, including attorneys’ fees. 

(2) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 1027, 
s. 39, effective July 16, 1986. 

(3) If such person is not wholly successful or is unsuccessful in 
his defense, or the proceeding to which he is a party results 
in his indictment, fine, or penalty, the corporation shall 
pay such expenses of defense or participation, including 
attorneys’ fees, and the amount of any judgment, money 
decree, fine, penalty, or settlement for which he may have 
become liable, if: 
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a. A plan for such payment is approved by a consent in 


writing signed by the holders of all shares entitled to 
vote or such plan is sent to the holders of all shares 
entitled to vote, with notice of a shareholders’ meet- 
ing, whether annual or special, to be held to take ac- 
tion thereon and if at such meeting a plan is approved 
by the holders of a majority of such shares, exclusive of 
the shares held directly or indirectly by any persons to 
be benefited by the plan if approved, or 


b. A majority of a quorum consisting of directors who are 


not parties to such action, suit or proceeding shall de- 
termine that such person acted in good faith and in a 
manner he reasonably believed to be in or not opposed 
to the best interests of the corporation, and, with re- 
spect to any criminal action or proceeding, had no rea- 
sonable cause to believe his conduct was unlawful, and 
the corporation shall, not later than 60 days before 
any such payment or agreement to pay is made, send 
to all shareholders of record on a record date not more 
than 10 days prior to the date of mailing, at their 
registered addresses, a statement specifying the per- 
sons to be paid, the amounts to be paid, and the nature 
and status of the suit or proceedings at the time of 
mailing, or 


c. In a proceeding brought by such person for such deter- 


mination in the superior court of the district where the 
corporation has its registered office it shall be deter- 
mined that such person acted in good faith and in a 
manner he reasonably believed to be in or not opposed 
to the best interests of the corporation, and, with re- 
spect to any criminal action or proceeding, had no rea- 
sonable cause to believe his conduct was unlawful. In 
such a proceeding, the court in its discretion may order 
notice thereof to be sent to the shareholders of the 
corporation in such manner and in such form as it may 
deem appropriate, at the expense of the corporation; 
and it may allow all shareholders so notified to be 
heard in opposition to the determination requested. 


(1955, c. 1371, s. 1; 1969, c. 797, s. 2; 1973, c. 469, s. 6; 1985 (Reg. 


Sess., 1986), c. 1027, s. 39.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, inserted “or at the request 
of the corporation as a trustee or admin- 
istrator under an employee benefit plan” 


in the introductory language of subsec- 
tion (a), deleted “on the merits” follow- 
ing “in his defense” in subdivision (a)(1), 
deleted subdivision (a)(2), relating to 
payment of expenses of defense or par- 
ticipation where a person is wholly suc- 
cessful in his defense otherwise than 
solely on the merits, rewrote the intro- 
ductory sentence of subdivision (a)(3), 
and added “or” at the end of subdivision 
(a)(3)b. 
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§ 55-21. Indemnity for litigation expenses in corpo- 
rate action. 


(c) Whenever indemnification or reimbursement as provided in 
this section is sought, the court may in its discretion order notice of 
the claim thereof to be sent to the shareholders in such manner and 
in such form as it may approve, at the expense of the corporation. 
All shareholders so notified may be heard in opposition to the relief 
requested. (1955, c. 1371, s. 1; 1969, c. 797, s. 3; 1985 (Reg. Sess., 


1986), c. 1027, s. 40.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
July 16, 1986, substituted “provided” for 
“permitted” in the first sentence of sub- 
section (c). 


CASE NOTES 


Cited in Dorton v. Dorton, 77 N.C. 
App. 667, 336 S.E.2d 415 (1985). 


§ 55-22. Loans and guaranties. 


CASE NOTES 


Grant of Security Interest. — This 
section is not drafted or designed to pre- 
vent a corporation from granting a secu- 
rity interest in its own property to se- 
cure its own obligation to another party. 
Landscaping Servs., Inc. v. Poole, 38 
Bankr. 21 (Bankr. E.D.N.C. 1983). 

Restriction Imposed. — The lan- 
guage contained in this section is very 
broad and severely restricts the right of 
a corporation to lend money or property 
to, or guarantee or otherwise secure the 
obligation of a dominant shareholder, di- 


rectors or officers of any corporation of 
which the officers and directors of the 
lending or securing corporation own 
more than 50% of the outstanding stock 
of any class; such a restriction is consis- 
tent with the fiduciary relationship cre- 
ated by § 55-35 between the corporation 
and directors of the corporation. Land- 
scaping Servs., Inc. v. Poole, 38 Bankr. 
21 (Bankr. E.D.N.C. 1983). 

Quoted in Atlas Fire Apparatus, Inc. 
v. Beaver, 56 Bankr. 927 (Bankr. 
E.D.N.C. 1986). 


§ 55-24. Board of directors. 


Legal Periodicals. — 
For comment, “Fiduciary Duties of Di- 


rectors: How Far Do They Go?,” see 23 
Wake Forest L. Rev. 163 (1988). 
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§ 55-29. Informal or irregular action by directors 


or committees; 


phone. 


attendance by tele- 


CASE NOTES 


Applied in Onslow Whsle. Plumbing 
& Elec. Supply, Inc. v. Fisher, 60 N.C. 
App. 55, 298 S.E.2d 718 (1982). 


§ 55-30. Director’s adverse interest. 


Legal Periodicals. — 
For an article on corporate directors’ 


CASE 


For discussion of the “doctrine of 
corporate opportunity,” see Meisel- 
man v. Meiselman, 309 N.C. 279, 307 
S.E.2d 551 (1983). 

Determination of what is “just and 
reasonable” and, thus, whether a cor- 
porate opportunity has indeed been 
usurped, is, of course, one in which no 
hard and fast rule can be formulated. 
Meiselman v. Meiselman, 309 N.C. 279, 
307 S.E.2d 551 (1983). 

Adversely Interested Party Must 
Prove Transaction Was Fair. — 

When § 55-55 and subdivision (b)(3) 
of this section are read in pari materia, 
they indicate that when a stockholder in 
a derivative action seeks to establish 
self-dealing on the part of a majority of 
the board, the burden should be upon 
those directors to establish that the 
transactions complained of were just and 


accountability, see 66 N.C.L. Rev. 171 
(1987). 


NOTES 


reasonable to the corporation when en- 
tered into or approved. Alford v. Shaw, 
320 N.C. 465, 358 S.E.2d 323 (1987). 

Decision of Special Committee Not 
Binding on Trial Court. — The fact 
that a special litigation committee ap- 
pointed by directors charged with self- 
dealing recommends that derivative ac- 
tion should not proceed, while carrying 
weight, is not binding upon the trial 
court. Rather, the court must make a 
fair assessment of the report of the spe- 
cial committee, along with all the other 
facts and circumstances in the case, in 
order to determine whether the defen- 
dants will be able to show that the 
transaction complained of was just and 
reasonable to the corporation. Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 


§ 55-31. Executive and other committees. 


Legal Periodicals. — For note, “Al- 
ford v. Shaw: North Carolina Adopts a 
Prophylactic Rule to Prevent Termina- 


CASE 


Special Litigation Committee. — 
The fact that the appointing members of 
a board of directors are acting under the 
“disability” of potential liability as a re- 
sult of shareholder allegations does not 
per se extend to disable them from dele- 


tion of Shareholders’ Derivative Suits 
Through Special Litigation Commit- 
tees,” see 64 N.C.L. Rev. 1228 (1986). 


NOTES 


gating managerial authority over the 
litigation to a special litigation commit- 
tee. Alford v. Shaw, 318 N.C. 289, 349 
S.E.2d 41 (1986), modified and affd on 
rehearing, 320 N.C. 465, 358 S.E.2d 323 
(1987). 
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§ 55-32. Liability of directors in certain cases. 


CASE NOTES 


Quoted in Landscaping Servs., Inc. v. 
Poole, 38 Bankr. 21 (Bankr. E.D.N.C. 
1983). 


§ 55-33. Jurisdiction over and service on nonresi- 


dent director. 


CASE NOTES 


Exercise of personal jurisdiction 
over nonresident directors of a 
North Carolina corporation on a com- 
plaint relating to sales of securities by 
the corporation was authorized by stat- 


§ 55-34. Officers. 


ute and would not violate the Due Pro- 
cess Clause of the United States Consti- 
tution. Pasquinelli v. Wilson, — N.C. 
App. —, 365 S.E.2d 702 (1988). 


CASE NOTES 


Where plaintiff had no written con- 
tract, and employment indefinite, 
not wrongfully discharged even 
though his employment not termi- 
nated by board of directors, since 
subsection (d) states that “any officer or 
agent elected or appointed by the board 
of directors may be removed by the 
board of directors ....” Chapter 55, the 
Business Corporation Act, uses the 
terms “shall” and “may.” The term 
“shall” indicates intent to make a provi- 
sion mandatory while “may” is used 
when the intent is to make a provision 


permissive. Therefore, the board of di- 
rectors may remove an officer, but there 
is no indication it is mandatory that the 
board do so. For this reason, this case is 
not outside of the scope of the employ- 
ment-at-will doctrine. Buffaloe  v. 
United Carolina Bank, — N.C. App. —, 
366 S.E.2d 918 (1988). 

Cited in Pierce Concrete, Inc. v. Can- 
non Realty & Constr. Co., 77 N.C. App. 
411, 335 S.E.2d 30 (1985); Belfield v. 
Weyerhaeuser Co., 77 N.C. App. 332, 
335 S.E.2d 44 (1985); Dorton v. Dorton, 
77 N.C. App. 667, 336 S.E.2d 415 (1985). 


§ 55-35. Duty of directors and officers to corpora- 


tion. 


Legal Periodicals. — 

For an article on corporate directors’ 
accountability, see 66 N.C.L. Rev. 171 
(1987). 

For article discussing derivative suit 


litigation, see 66 N.C.L. Rev. 565 (1988). 
For comment, “Fiduciary Duties of Di- 

rectors, How Far Do They Go?,” see 23 

Wake Forest L. Rev. 163 (1988). 


CASE NOTES 


The language contained in § 55-22 
is very broad and severely restricts the 
right of a corporation to lend money or 
property to, or guarantee or otherwise 
secure the obligation of a dominant 
shareholder, directors or officers of any 


corporation of which the officers and di- 
rectors of the lending or securing corpo- 
ration own more than 50% of the out- 
standing stock of any class; such a re- 
striction is consistent with the fiduciary 
relationship created by this section be- 
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tween the corporation and directors of 
the corporation. Landscaping Servs., 
Inc. v. Poole, 38 Bankr. 21 (Bankr. 
E.D.N.C. 1983). 

Directors Are Trustees of Property 
of Corporation. — Directors of a corpo- 
ration are trustees of the property of the 
corporation for the benefit of the corpo- 
rate creditors, as well as shareholders. It 
is their duty to administer the trust as- 
sumed by them, not for their own profit, 
but for the mutual benefit of all parties 
interested; and, when such directors re- 
ceive an advantage to themselves not 
common to all, they are guilty of a plain 
breach of trust. Meiselman  v. 
Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

Duty Owed to Minority Share- 
holders. — Directors, officers, and ma- 
jority shareholders owe a fiduciary duty 
and obligation of good faith to minority 
shareholders as well as to the corpora- 
tion. Meiselman v. Meiselman, 58 N.C. 
App. 758, 295 S.E.2d 249 (1982), modi- 
fied and aff’d, 309 N.C. 279, 307 S.E.2d 
551 (1983); Umstead v. Durham Hosiery 
Mills, Inc., 578 F. Supp. 342 (M.D.N.C. 
1984). 

An officer may be held liable for 
the torts committed by agents of the 
corporation if the officer fails to act 
with due diligence in their supervision. 
Air Traffic Conference of Am. v. Marina 
Travel, Inc., 69 N.C. App. 179, 316 
S.E.2d 642 (1984). 

The law will not permit corporate 
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officer to create obligations in name 
of corporation, knowing acts are 
without authority and invalid, and 
then be permitted to use the corporate 
name as shield against the creditors. 
Pierce Concrete, Inc. v. Cannon Realty 
& Constr. Co., 77 N.C. App. 411, 335 
S.E.2d 30 (1985). 

Officers Not to Incur Ordinary 
Business When Charter Suspended. 
— While corporate officers in North Car- 
olina are not trustees, their fiduciary 
duty to the corporation is a high one; 
this includes a duty not to continue to 
incur ordinary business obligations on 
behalf of the corporation when they 
have knowledge that the corporation’s 
charter has been suspended. Pierce Con- 
crete, Inc. v. Cannon Realty & Constr. 
Co., 77 N.C. App. 411, 335 S.E.2d 30 
(1985). 

Conversion of Corporate Money 
Justifying Punitive Damages. — De- 
fendant officers and directors’ conver- 
sions to their own use of money belong- 
ing to corporation held to support an 
award of punitive damages. Stone v. 
Martin, 85 N.C. App. 410, 355 S.E.2d 
255, appeal dismissed and cert. denied, 
320 N.C. 638, 360 S.E.2d 105 (1987). 

Applied in Onslow Whsle. Plumbing 
& Elec. Supply, Inc. v. Fisher, 60 N.C. 
App. 55, 298 S.E.2d 718 (1982). 

Cited in Lindner v. Durham Hosiery 
Mills, Inc., 761 F.2d 162 (4th Cir. 1985); 
Northwestern Bank v. NCF Fin. Corp., 
— N.C. App. —, 365 S.E.2d 14 (1988). 


§ 55-36. Execution of corporate instruments; au- 
thority and proof. 


CASE NOTES 


Apparent authority includes author- 
ity to do whatever is usual and neces- 
sary to transact the business an agent is 
employed to transact. Foote & Davies, 
Inc. v. Arnold Craven, Inc., 72 N.C. App. 
591, 324 S.E.2d 889 (1985). 

Purpose. — 

In accord with original. See American 
Clipper Corp. v. Howerton, 311 N.C. 
151, 316 S.E.2d 186 (1984). 

Ordinary Rules of Agency Sus- 
pended. — 

In accord with original. See American 
Clipper Corp. v. Howerton, 311 N.C. 
151, 316 S.E.2d 186 (1984). 

Section Remedial. — 


In accord with original. See American 
Clipper Corp. v. Howerton, 311 N.C. 
151, 316 S.E.2d 186 (1984). 

But Principal Is Liable, etc. — 

Where a third party in good faith and 
with reasonable prudence deals with an 
agent having apparent authority, the 
principal is bound by the agent’s acts. 
Foote & Davies, Inc. v. Arnold Craven, 
Inc., 72 N.C. App. 591, 324 S.E.2d 889 
(1985). 

A principal is liable upon a contract 
duly made by its agent with a third per- 
son in three instances: When the agent 
acts within the scope of his or her actual 
authority; when a contract, although un- 
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authorized, has been ratified; or when 
the agent acts within the scope of his or 
her apparent authority, unless the third 
person has notice that the agent is ex- 
ceeding actual authority. Foote & 
Davies, Inc. v. Arnold Craven, Inc., 72 
N.C. App. 591, 324 S.E.2d 889 (1985). 

The president of a corporation is 
the head and general agent of the cor- 
poration and may act for it in matters 
that are within the corporation’s ordi- 
nary course of business or incidental to 
it. Foote & Davies, Inc. v. Arnold Cra- 
ven, Inc., 72 N.C. App. 591, 324 S.E.2d 
889 (1985). 

The law of apparent authority usu- 
ally depends upon the unique facts 
of each case, such as the ordinary 
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course of business, the nature and rea- 
sonableness of the contract, the officer 
negotiating it, the size of the corpora- 
tion, and the number of shareholders. 
Thus, in a case where the evidence is 
conflicting, or susceptible to different 
reasonable inferences, the nature and 
extent of an agent’s authority is a ques- 
tion of fact to be determined by the trier 
of fact. Where different reasonable and 
logical inferences may not be drawn 
from the evidence, the question is one of 
law for the court. Foote & Davies, Inc. v. 
Arnold Craven, Inc., 72 N.C. App. 591, 
324 S.E.2d 889 (1985). 

Cited in Dorton v. Dorton, 77 N.C. 
App. 667, 336 S.E.2d 415 (1985). 


§ 55-37. Books and records. 


CASE NOTES 


Lack of accountability to other 
shareholders. — Generally, a lack of 
accountability to other shareholders 
would not, by itself, be sufficient 
grounds to pierce the corporate veil, as 


this section and § 55-38 provide an ade- 
quate remedy at law to enforce account- 
ability. Dorton v. Dorton, 77 N.C. App. 
667, 336 S.E.2d 415 (1985). 


§ 55-38. Examination and production of books, 
records and information. 


CASE NOTES 


Lack of accountability to other 
shareholders. — Generally, a lack of 
accountability to other shareholders 
would not, by itself, be sufficient 
grounds to pierce the corporate veil, as 
§ 55-37 and this section provide an ade- 
quate remedy at law to enforce account- 
ability. Dorton v. Dorton, 77 N.C. App. 
667, 336 S.E.2d 415 (1985). 

The mere possibility that a share- 
holder may abuse his right to gain ac- 
cess to corporate information will not be 
held to justify denial of a legal right, if 
such right exists in the shareholder. 
Carter v. Wilson Constr. Co., 83 N.C. 
App. 61, 348 S.E.2d 830 (1986). 

But Fishing Expedition, etc. — 

In accord with the main volume. See 
Carter v. Wilson Constr. Co., 83 N.C. 
App. 61, 348 S.E.2d 830 (1986). 

“Proper” Motive Required, etc. — 

In accord with the main volume. See 
Carter v. Wilson Constr. Co., 83 N.C. 
App. 61, 348 S.E.2d 830 (1986). 

Burden of Proving Improper Pur- 


pose. — The burden of proof rests upon 
the defendants, if they wish to defeat the 
shareholder’s demand, to allege and 
show by facts, if they can, that the 
shareholder is motivated by some im- 
proper purpose. Carter v. Wilson Constr. 
Co., 83 N.C. App. 61, 348 S.E.2d 830 
(1986). 

The plain meaning of the disjunc- 
tive “or” in subsection (d) of this sec- 
tion indicates that the ceiling penalty of 
$500.00 may be assessed against each of 
any officer or agent or corporation. Car- 
ter v. Wilson Constr. Co., 83 N.C. App. 
61, 348 S.E.2d 830 (1986). 

Court Not Compelled to Find Miti- 
gating Circumstances. — Although 
this section provides that the court may 
decrease the amount of the penalty on a 
finding of mitigating circumstances, 
there is no authority compelling the 
court to find mitigating circumstances. 
Carter v. Wilson Constr. Co., 83 N.C. 
App. 61, 348 S.E.2d 830 (1986). 

This section does not provide stat- 
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utory authority for an attorney’s fee 
award. Carter v. Wilson Constr. Co., 83 
N.C. App. 61, 348 S.E.2d 830 (1986). 
Penalty for Not Allowing Inspec- 
tion Upheld. — Trial court’s findings 
that defendant officers and directors re- 
fused to allow plaintiff shareholders to 
see the books and records of the corpora- 
tion were supported by the evidence, and 
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sessed the statutory penalty. Stone v. 
Martin, 85 N.C. App. 410, 355 S.E.2d 
255, appeal dismissed and cert. denied, 
320 N.C. 638, 360 S.E.2d 105 (1987). 

Applied in Lowder v. All Star Mills, 
Inc., 75 N.C. App. 233, 330 S.E.2d 649 
(1985). 

Cited in Dowat, Inc. v. Tiffany Corp., 
83 N.C. App. 207, 349 S.E.2d 610 (1986). 


therefore, the trial court properly as- 


ARTICLE 5. 


Corporate Finance. 


§ 55-40. Authorized shares and restrictions there- 
on. 


(e) Any authorized class of shares or any series thereof, may, by 
its terms, be made subject to redemption by the corporation at its 
option or at the option of the holders of such shares or at any desig- 
nated time or times or upon the happening of a specified event or 
contingency. Subject to the provisions of G.S. 55-52, any class of 
shares that may be made redeemable under this section may be 
redeemed for cash, property or rights, including the shares or other 
securities of the same or another corporation, at such time or times, 
price or prices, or rate or rates, and with such adjustments as shall 
be stated in the Articles of Incorporation or in the resolution or 
resolutions providing for the classification of such shares or series 
pursuant to G.S. 55-42. (1901, c. 2, s. 19; 1903, c. 660, ss. 2, 3; Rev., 
s/ L159. CSiis: 1563192 Tc: ro, Sin 25 too. Cee te aa 
1925, c. 118, ss. 2, 2a; c. 262, s. 1; 1939, c. 199; 1949, c. 929; G.S., ss. 
55-61, 55-73; 1953, c. 822, ss. 1, 3; 1955, c.. 1371, s. 1; 1969, c. 751, 
ss: 15-17;°1985, ¢:: 117, ss 1:) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 


and applicable to all series and classes of 
shares authorized, and to all agreements 
entered into, on, before, or after that 


date, rewrote subsection (e). 
amendment, effective April 23, 1985, 


§ 55-43. Subscriptions for shares. 


(e) No preincorporation or postincorporation subscription for 
shares shall contain provisions or be obtained upon oral or written 
representations that the payment of the shares subscribed is to be 
made out of subsequent earnings of the corporation or, except in the 
case of shares subject to redemption or repurchase in accordance 
with G.S. 55-40(e) or in accordance with a written agreement fall- 
ing within G.S. 55-52(b)(4), that the corporation (other than an 
investment company in cases within G.S. 55-52(b)(5) or a building 
and loan association) will subsequently repurchase the shares, or 
that the subscribed shares are entitled to any advantage or prefer- 
ence over other shares of the same class or series. Any such provi- 
sion or representation, or any oral condition purporting to qualify a 
written subscription, shall not be a defense against enforcement of 
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the subscription or be grounds for rescission or for any other rem- 
edy against the corporation by the subscriber, but any promoter or 
agent of the corporation making or participating in making any 
such representation shall be liable to any subscriber for any loss 
resulting from reliance thereon, and any officer or director of a 
corporation who accepts a subscription which contains such provi- 
sions or which he knows was induced by such representations shall 
be similarly liable. 

(1901, c. 2, ss. 23, 24, 25; Rev., ss. 1169, 1170, 1171; C.S., s. 1165; 
G.S., 8. 55-70; 1955, c. 1371, s. 1; 1969;:c. 751, s. 18; 1985, c. 117, s. 


2.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective April 23, 1985, 
and applicable to all series and classes of 
shares authorized, and to all agreements 
entered into, on, before, or after that 
date, substituted “the case of shares sub- 
ject to redemption or repurchase in ac- 


CASE 


Physician Held Not an Equitable 
Stockholder in Professional Associa- 
tion. — Assuming, arguendo, that pro- 
fessional association and physician en- 
tered into a binding post-incorporation 
subscription agreement, under the facts, 
where physician neither tendered pay- 
ment within a reasonable time nor dem- 
onstrated circumstances excusing such 
tender, he was not an equitable stock- 
holder in the professional association. 
Buchele v. Pinehurst Surgical Clinic, 80 
N.C. App. 256, 341 S.E.2d 772, aff'd, 318 
N.C. 503, 349 S.E.2d 579 (1986). 

Section Held Inapplicable. — This 
section did not apply in an action by a 


cordance with G.S. 55-40(e) or in accor- 
dance with a written agreement falling 
within G.S. 55-52(b)(4)” for “a subscrip- 
tion by an employee” near the beginning 
of the first sentence of subsection (e) and 
deleted “provided, that nothing herein 
shall invalidate the provisions of written 
agreements falling within GS. 
55-52(b)(4)” at the end of that sentence. 


NOTES 


former husband against his former wife 
and her incorporated fast food restau- 
rant franchise for a declaration that he 
was entitled to an ownership interest. 
This was not an action in which a defen- 
dant was trying to enforce a plaintiff’s 
promise to take shares in a corporation, 
but an action in which the plaintiff at- 
tempted to enforce the defendant’s prom- 
ise or contract to issue shares to the 
plaintiff, the number of shares to repre- 
sent a certain percentage of ownership 
within the corporation being formed. 
Penley v. Penley, 314 N.C. 1, 332 S.E.2d 
51 (1985). 


§ 55-46. Consideration for shares. 


CASE NOTES 


Cancellation of Officer’s Shares 
for Nonpayment of Consideration. — 
Where the trial court specifically found 
as fact that officer and director paid no 
consideration for stock and caused a di- 
lution of the shares of the other share- 


holders, the trial court properly can- 
celled his shares. Stone v. Martin, 85 
N.C. App. 410, 355 S.E.2d 255, appeal 
dismissed and cert. denied, 320 N.C. 
638, 360 S.E.2d 105 (1987). 
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§ 55-50. Dividends in cash or property. 


CASE NOTES 


Cited in Miller v. Ruth’s of N.C., Inc., 
69 N.C. App. 672, 318 S.E.2d 2 (1984). 


§ 55-52. Acquisition by a corporation of its own 


shares. 


(b) Subject to the provisions of subsection (e) of this section, a 
corporation may, by action of its board of directors, purchase and 
pay for its shares, or redeem such shares if redeemable, regardless 
of any impairment of stated capital, in the following cases: 

(1) To collect, settle, compromise or release in good faith a debt 


of or claim against any shareholder or subscriber of its 
shares; 


(2) To eliminate fractional shares or to avoid their issuance; 
(3) To satisfy claims of dissenting shareholders entitled to pay- 


ment for their shares under the provisions of G.S. 55-113; 


(4) To perform its obligation or exercise its right to purchase 


shares of an employee or former employee under a written 
agreement relating to the employment, or to perform its 
obligation or exercise its right under a written agreement 
to purchase shares of a deceased or disabled shareholder 
upon death or disability, or to perform its obligations or 
exercise its rights to purchase shares of a shareholder un- 
der any other written agreement to which all shareholders 
are parties, or if all shareholders are not parties then un- 
der such written agreement that has been approved by a 
majority of the outstanding shares, regardless of limitation 
on voting rights, other than shares owned by the share- 
holders who are parties to such agreement; 


(5) If the corporation is organized to engage in the business of 


investing in securities and is engaged in no other business, 
to perform its agreement to repurchase its shares, at prices 
substantially equivalent to their proportionate interests in 
the assets of the corporation; 


(6) Subject also to the provisions of subsection (f) of this sec- 


tion, to acquire for retirement, at prices not exceeding 
their redemption price, its shares that are subject to re- 
demption. 


(1955, ¢. 1871, 8. 151957 ico LO03OnL9o9" co Is16, s 19-1960. c. boo. 
1967, c. 1163; 1969, c.'751, ss. 23-27, 45; 1973, c. 1067; 1985, c. 117, 


Sige) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective April 23, 1985, 
and applicable to all series and classes of 
shares authorized, and to all agreements 
entered into, on, before, or after that 
date, added “or to perform its obligations 
or exercise its rights to purchase shares 


of a shareholder under any other written 
agreement to which all shareholders are 
parties, or if all shareholders are not 
parties then under such written agree- 
ment that has been approved by a major- 
ity of the outstanding shares, regardless 
of limitation on voting rights, other than 
shares owned by the shareholders who 
are parties to such agreement” at the 
end of subdivision (b)(4). 
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CASE NOTES 


Cited in Onslow Whsle. Plumbing & 
Elec. Supply, Inc. v. Fisher, 60 N.C. App. 
55, 298 S.E.2d 718 (1982). 


ARTICLE 6. 
Shareholders. 


§ 55-53. Liability of shareholders arising from ac- 
quisition of shares. 


Legal Periodicals. — 

For note discussing the liability of 
members of a professional corporation, 
in light of Nelson v. Patrick, 73 N.C. 
App. 1, 326 S.E.2d 45 (1985), see 64 
N.C.L. Rev. 1216 (1986). 

For article, “Defining The Scope of 
Controlling Shareholders’ Fiduciary Re- 
sponsibilities,” see 22 Wake Forest L. 
Rev. 9 (1987). 

For article, “Close Corporation Share- 
holder Reasonable Expectations: The 


Larger Context,” see 22 Wake Forest L. 
Rev. 41 (1987). 

For article, “The Statutory Protection 
Of Minority Shareholders In The United 
Kingdom,” see 22 Wake Forest L. Rev. 
81 (1987). 

For article, “Using Alternative Dis- 
pute Resolution Techniques To Settle 
Conflicts Among Shareholders Of 
Closely Held Corporations,” see 22 
Wake Forest L. Rev. 105 (1987). 


CASE NOTES 


Cited in Glenn v. Wagner, 67 N.C. 
App. 563, 313 S.E.2d 832 (1984). 


§ 55-54. Liability of shareholders for receiving un- 
lawful payments. 


CASE NOTES 


Quoted in Atlas Fire Apparatus, Inc. 
v. Beaver, 56 Bankr. 927 (Bankr. 
E.D.N.C. 1986). 


§ 55-55. Shareholders’ derivative actions. 


Legal Periodicals. — For note, “The 
Nonprofit Corporation in North Caro- 
lina: Recognizing a Right to Member De- 
rivative Suits,” see 63 N.C.L. Rev. 999 
(1985). 

For note, “Alford v. Shaw: North Car- 
olina Adopts a Prophylactic Rule to Pre- 
vent Termination of Shareholders’ De- 
rivative Suits Through Special Litiga- 
tion Committees,” see 64 N.C.L. Rev. 
1228 (1986). 

For article, “The Corporate Fox and 
the Shareholders’ Hen House: Reflec- 


tions on Alford v. Shaw,” see 65 N.C.L. 
Rev. 569 (1987). 

For article, “The Perils Of Caesar’s 
Wife: Special Litigation Committees v. 
The Judiciary; Is Anyone Above Re- 
proach?,” see 22 Wake Forest L. Rev. 57 
(1987). 

For note discussing presumption of 
good faith in deliberations by special lit- 
igation committees, in light of Alford v. 
Shaw, 72 N.C. App. 537, 324 S.E.2d 878 
(1985), rev’d, 318 N.C. 289, 349 S.E.2d 
41 (1986), reh’g granted, — N.C. —, — 
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S.E.2d — (1987), see 22 Wake Forest L. 
Rev. 127 (1987). 
Legal Periodicals. — For article dis- 


CASE 


Editor’s Note. — The case of Alford 
v. Shaw, 318 N.C. 289, 349 S.E.2d 41 
(1986), annotated under this section in 
the 1987 Cumulative Supplement, was 
withdrawn and overruled by Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

Demand for Action by Directors as 
Prerequisite. — 

In the absence of circumstances indi- 
cating that such a step would be futile, a 
demand that the directors act is a pre- 
requisite of a shareholder suing upon be- 
half of the corporation. Roney v. Joyner, 
86 N.C. App. 81, 356 S.E.2d 401 (1987). 

Exhaustion of intracorporate remedies 
(that is, “demand”) is a procedural pre- 
requisite to the filing of a derivative ac- 
tion in this state. Alford v. Shaw, 320 
N.C. 465, 358 S.E.2d 323 (1987). 

When Demand upon Directors Not 
Required. — 

An equitable exception to the demand 
requirement may be invoked when the 
directors who are in control of the corpo- 
ration are the same ones (or under the 
control of the same ones) as were ini- 
tially responsible for the breaches of 
duty alleged; in such a case, the demand 
of a shareholder upon the directors to 
sue themselves or their principals would 
be futile and therefore is not required for 
the maintenance of the action. Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

Mere negligence of the directors in 
evaluation of a purchase or in relying 
upon the advice of accounting and in- 
vestment experts does not excuse a 
shareholder from demanding action by 
the board of directors before suing to en- 
force a corporate right. Roney v. Joyner, 
86 N.C. App. 81, 356 S.E.2d 401 (1987). 

This section sets forth two distinct 
standards for awarding attorney’s 
fees to successful litigants and taxing 
unsuccessful litigants with their oppo- 
nents’ attorney’s fees. Under subsection 
(b), the court may award attorney’s fees 
to a successful litigant who obtains a 
compromise and settlement or judg- 
ment, while under subsection (e), the 
court may assess attorney’s fees against 
an unsuccessful litigant in certain cases. 
Lowder ex rel. Doby v. Doby, 79 N.C. 
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cussing derivative suit litigation, see 66 
N.C.L. Rev. 565 (1988). 


NOTES 


App. 501, 340 S.E.2d 487, cert. denied, 
316 N.C. 732, 345 S.E.2d 388 (1986). 

Appointment of Special Litigation 
Committee. — The fact that the ap- 
pointing members of a board of directors 
are acting under the “disability” of po- 
tential liability as a result of share- 
holder allegations does not per se extend 
to disable them from delegating mana- 
gerial authority over the litigation to a 
special litigation committee. Alford v. 
Shaw, 318 N.C. 289, 349 S.E.2d 41 
(1986), modified and aff’d on rehearing, 
320 N.C. 465, 358 S.E.2d 323 (1987). 

Burden of Justifying Special Liti- 
gation Committee. — At a hearing ona 
motion for summary judgment, the bur- 
den of establishing that the special liti- 
gation committee, appointed by the 
board to determine if it was in the best 
interests of the corporation to pursue lit- 
igation, was composed of directors who 
were disinterested and independent and 
who conducted an appropriately thor- 
ough investigation would be upon the 
defendants to the derivative action. Al- 
ford v. Shaw, 318 N.C. 289, 349 S.E.2d 
41 (1986), modified and aff’d on rehear- 
ing, 320 N.C. 465, 358 S.E.2d 323 (1987). 

Judicial inquiry into a special liti- 
gation committee’s judgment. — 

To rely blindly on the report of a cor- 
poration-appointed special litigation 
committee is to abdicate the judicial 
duty to consider the interests of share- 
holders imposed by this section; this ab- 
dication is particularly inappropriate in 
a case where shareholders allege serious 
breaches of fiduciary duties owed to 
them by the directors controlling the 
corporation. Alford v. Shaw, 320 N.C. 
465, 358 S.E.2d 323 (1987). 

The fact that a special litigation com- 
mittee appointed by directors charged 
with self-dealing recommends that de- 
rivative action should not proceed, while 
carrying weight, is not binding upon the 
trial court; rather, the court must make 
a fair assessment of the report of the 
special committee, along with all the 
other facts and circumstances in the 
case, in order to determine whether the 
defendants will be able to show that the 
transaction complained of was just and 
reasonable to the corporation. Alford v. 
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Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

Burden of Proving Reasonable- 
ness of Transactions. — When this 
section and § 55-30(b)(3) are read in 
pari materia, they indicate that when a 
stockholder in a derivative action seeks 
to establish self-dealing on the part of a 
majority of the board, the burden should 
be upon those directors to establish that 
the transactions complained of were just 
and reasonable to the corporation when 
entered into or approved. Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

Business Judgment Rule. — 

The decision of disinterested directors, 
made in good faith and in the exercise of 
honest judgment, not to pursue claims 
should be accorded judicial deference un- 
der the business judgment doctrine, 
thereby precluding judicial inquiry into 
the merits of such claims. Alford v. 
Shaw, 318 N.C. 289, 349 S.E.2d 41 
(1986), modified and affd on rehearing, 
320 N.C. 465, 358 S.E.2d 323 (1987). 

Same — Applicability to Special 
Litigation Committee. — The substan- 
tive decision of a special litigation com- 
mittee not to pursue the claims ad- 
vanced in a shareholder’s derivative ac- 
tion falls squarely within the embrace of 
the business judgment doctrine. Alford 
v. Shaw, 318 N.C. 289, 349 S.E.2d 41 
(1986), modified and affd on rehearing, 
320 N.C. 465, 358 S.E.2d 323 (1987). 

Judicial inquiry into a special liti- 
gation committee’s judgment regard- 
ing whether it is in the best interest of a 
corporation to pursue litigation is lim- 
ited to whether the committee was com- 
posed of disinterested, independent di- 
rectors who acted in good faith, follow- 
ing appropriate investigative proce- 
dures. Alford v. Shaw, 318 N.C. 289, 349 
S.E.2d 41 (1986), modified and aff'd on 
rehearing, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

When Fees May Be Awarded un- 
der Subsection (d). — Subsection (d) of 
this section does not impose a require- 
ment to quantify the financial success of 
the derivative claim before fees may be 
awarded. The plaintiff need only suc- 
ceed, in whole or in part, on behalf of the 
corporation. Lowder v. All Star Mills, 
Inc., 82 N.C. App. 470, 346 S.E.2d 695 
(1986). 

Amount of Award under Subsec- 
tion (d). — Subsection (d) of this section 
does not provide, directly or indirectly, 
that the award of fees and expenses can- 
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not exceed the specific monetary recov- 
ery. Lowder v. All Star Mills, Inc., 82 
N.C. App. 470, 346 S.E.2d 695 (1986). 

Award under Subsection (d) Up- 
held. — The removal of a self-dealing, 
controlling director from office and the 
appointment of a permanent receiver to 
protect the corporation in question con- 
ferred a substantial benefit on the corpo- 
ration, so as to justify an award of attor- 
neys’ fees against the corporation. 
Lowder v. All Star Mills, Inc., 82 N.C. 
App. 470, 346 S.E.2d 695 (1986). 

Merit Bonus Improperly Added to 
Award under Subsection (d) — An 
award of a merit bonus added by the 
court to the attorney’s fees awarded un- 
der subsection (d) of this section, based 
on factors that were properly considered 
in the initial determination of the 
hourly rates and the number of hours 
reasonably expended, was an abuse of 
discretion. Lowder v. All Star Mills, Inc., 
82 N.C. App. 470, 346 S.E.2d 695 (1986). 

Subsection (e) allows the trial 
court, in its discretion, to charge 
plaintiffs with defendants’ reason- 
able expenses, including attorney’s 
fees, incurred in defense of the actions. 
Lowder ex rel. Doby v. Doby, 79 N.C. 
App. 501, 340 S.E.2d 487, cert. denied, 
316 N.C. 732, 345 S.E.2d 388 (1986). 

Requirements for Award of Attor- 
ney’s Fees under Subsection (e). — 
The award of reasonable attorney’s fees 
under subsection (e) of this section is 
clearly permissive and within the trial 
judge’s discretion, subject, however, to 
two requirements: (1) entry of final judg- 
ment and (2) a finding that the action 
was brought “without reasonable 
cause.” Lowder ex rel. Doby v. Doby, 79 
N.C. App. 501, 340 S.E.2d 487, cert. de- 
nied, 316 N.C. 732, 345 S.E.2d 388 
(1986). 

Plaintiffs’ actions were brought 
without reasonable cause within the 
meaning of subsection (e) of this sec- 
tion where both the federal bankruptcy 
court and state receivership court had 
previously, either in Chapter X reorga- 
nization proceeding or receivership pro- 
ceeding, dealt with the merits of the al- 
legations made by plaintiffs in their five 
complaints, and the record was devoid of 
evidence to support any reasonable be- 
lief that there was a sound chance that 
plaintiffs’ claims in the litigation might 
be sustained. Lowder ex rel. Doby v. 
Doby, 79 N.C. App. 501, 340 S.E.2d 487, 
cert. denied, 316 N.C. 732, 345 S.E.2d 
388 (1986). 
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Calculation of Fees and Expenses. 
— Where plaintiff filed five lawsuits in- 
volving substantially overlapping con- 
tentions of law and fact, four of which 
were virtually identical and were linked 
together for purposes of appeal, plain- 
tiffs, who created the situation, could 
not complain that the fees and expenses 
apportioned by the trial court to each of 
these nominally separate proceedings 
were not calculated with precision. 
Lowder ex rel. Doby v. Doby, 79 N.C. 
App. 501, 340 S.E.2d 487, cert. denied, 
316 N.C. 732, 345 S.E.2d 388 (1986). 

Judicial Review. — The plain lan- 
guage of this section requires thorough 
judicial review of suits initiated by 
shareholders on behalf of a corporation: 
The court is directed to determine 
whether the interest of any shareholder 
will be substantially affected by the dis- 
continuance, dismissal, compromise, or 
settlement of a derivative suit. Alford v. 
Shaw, 320 N.C. 465, 358 S.B.2d 323 
(1987). 

Although this section does not specify 
what test the court must apply in mak- 
ing its determination, it would be diffi- 
cult for the court to determine whether 
the interests of shareholders or creditors 
would be substantially affected by such 
discontinuance, dismissal, compromise, 
or settlement without looking at the pro- 
posed action substantively; the court 
must of necessity evaluate the adequacy 
of materials prepared by the corporation 
which support the corporation’s decision 
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to settle or dismiss a derivative suit, 
along with the plaintiffs forecast of evi- 
dence. Alford v. Shaw, 320 N.C. 465, 358 
S.E.2d 323 (1987). 

Court Approval Is Required. — 
The language of subsection (c) of this 
section is inclusive and draws no distinc- 
tions between demand-excused and 
other types of cases; thus, court approval 
is required for disposition of all deriva- 
tive suits, even where the directors are 
not charged with fraud or self-dealing, 
or where the plaintiff and the board 
agree to discontinue, dismiss, compro- 
mise, or settle the lawsuit. Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

Where the Amount of Recovery 
Would Not Outweigh the Detriment 
to the Corporation. — If it appears 
likely that plaintiff could prevail on the 
merits, but that the amount of the recov- 
ery would not be sufficient to outweigh 
the detriment to the corporation, the 
court may allow discontinuance, dismis- 
sal, compromise, or settlement. Alford v. 
Shaw, 320 N.C. 465, 358 S.E.2d 323 
(1987). 

Applied in Miller v. Ruth’s of N.C., 
Inc., 68 N.C. App. 40, 313 S.E.2d 849 
(1984); Miller v. Ruth’s of N.C., Inc., 69 
N.C. App. 672, 318 S.E.2d 2 (1984). 

Quoted in FDIC v. Kerr, 637 F. Supp. 
828 (W.D.N.C. 1986). 

Cited in Lowder v. All Star Mills, 
Inc., 60 N.C. App. 275, 300 S.E.2d 230 
(1983). 


§ 55-61. Meetings of shareholders. 


(c) Special meetings of the shareholders may be called by the 
president or the board of directors or such other officers or persons 
as may be provided in the charter or the bylaws or, at the written 
request of the holders of not less than one tenth of all the shares 
entitled to vote at the meeting, by any shareholder; provided, how- 
ever, unless otherwise provided in the charter or bylaws, the call of 
a special meeting by shareholders is not available to the share- 
holders of a corporation whose shares of any class or series, when 
the stock transfer books are closed or at the record date fixed to 
determine the shareholders entitled to receive notice of and to vote 
at the meeting of shareholders, are listed on a national securities 
exchange or are held of record by more than 2,000 shareholders. 
When the meeting is thus called by a shareholder the call shall 
recite that it is made pursuant to the required request, but failure 
so to recite shall not invalidate an otherwise valid meeting. 

(1901, c. 2, ss. 46, 49, 51; Rev., ss. 1179, 1188, 1190; C.S., ss. 1168, 
1169, 1176; G.S., ss. 55-105, 55-106, 55-113; 1955, c. 1371, s. 1; 
1959, c. 13816, ss. 21, 22; 1985 (Reg. Sess., 1986), c. 801, s. 44.) 
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Only Part of Section Set Out.— As_ (Reg. Sess., 1986) amendment, effective 
the rest of the section was not affected October 1, 1986, added the proviso at the 


by the amendment, it is not set out. end of the first sentence of subsection (c). 
Effect of Amendments. — The 1985 


§ 55-63. Irregular meetings; action without meet- 
ings. 


CASE NOTES 


Quoted in Atlas Fire Apparatus, Inc. 
v. Beaver, 56 Bankr. 927 (Bankr. 
E.D.N.C. 1986). 


§ 55-65. Quorum of shareholders. 
CASE NOTES 


Derivative Action by FDIC. — tain a derivative action, and the FDIC’s 
Plaintiff FDIC, which had suffered a loss individual claim did not preclude its de- 
as an equitable shareholder in defen- rivative claim. FDIC v. Kerr, 650 F. 
dant corporation, was entitled to main- Supp. 1356 (W.D.N.C. 1986). 


§ 55-67. Voting of shares. 


(c) Except where some inconsistent agreement exists for choosing 
directors, valid under the provisions of G.S. 55-73, directors shall be 
elected by a plurality of the votes cast and at each election for 
directors every shareholder entitled to vote at such election shall 
have the right to vote, in person or by proxy, the number of shares 
standing of record in his name for as many persons as there are 
directors to be elected and for whose election he has a right to vote, 
or to cumulate his votes by giving one candidate as many votes as 
the number of such directors multiplied by the number of his shares 
shall equal, or by distributing such votes on the same principle 
among any number of such candidates. Unless the charter provides 
otherwise, this right of cumulative voting shall not be available to 
shareholders of any corporation if, when the stock transfer books 
are closed or at the record date fixed to determine the shareholders 
entitled to receive notice of and to vote at the meeting called for the 
election of directors, the corporation has shares of any class or se- 
ries entitled to be voted at such meeting listed on a national securi- 
ties exchange or held of record by more than 2,000 shareholders. 
This right of cumulative voting shall not be exercised unless some 
shareholder or proxy holder announces in open meeting, before the 
voting for directors starts, his intention so to vote cumulatively; 
and if such announcement is made, the chair shall declare that all 
shares entitled to vote have the right to vote cumulatively and shall 
announce the number of shares present in person and by proxy, and 
shall thereupon grant a recess of not less than one hour nor more 
than four hours, as he shall determine, or of such other period of 
time as is unanimously then agreed upon. Stockholders in any cor- 
poration now in eyistence under a charter which does not grant the 
right of cumulative voting may not exercise this right of cumula- 
tive voting when at the time of the election the stock transfer book 
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1988 CUMULATIVE SUPPLEMENT 
of such corporation discloses, or it otherwise appears, that there is 
no stockholder who owns or controls more than one fifth of the 
voting stock of such corporation. Shares represented at a meeting 
by revocable proxy relating to that meeting or adjourned meetings 
thereof shall not be deemed shares “controlled” within the meaning 
of this subsection. (Rev., ss. 1183, 1184; 1907, c. 457, s. 1; 1909, c. 
827, s. 1; C.S., s. 1173; 1945, c. 635; G.S., s. 55-110; 1951, c. 265, s. 2; 
1953, c. 722; 1955, c. 1371, s. 1; 1959, c. 768; c. 13816, s. 23; 1963, ¢e: 
1065; 1969, c. 751, ss. 34, 35; 1985, c. 419; 1985 (Reg. Sess., 1986), c. 


801, s. 45.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective June 18, 1985, 
substituted “one fifth” for “one fourth” in 


CASE 


The right of cumulative voting in 
an election of corporate directors is 
granted by subsection (c) of this sec- 
tion. Stancil v. Bruce Stancil Refrigera- 
tion, Inc., 81 N.C. App. 567, 344 S.E.2d 
789, cert. denied, 318 N.C. 418, 349 
S.E.2d 601 (1986). 

Requirements for Exercise of Cu- 
mulative Voting. — This section re- 
quires that before the right of cumula- 
tive voting may be exercised, four things 
must be done: (1) A shareholder must 
announce in the open meeting, before 
the voting starts, that he intends to vote 
cumulatively; (2) upon such an an- 
nouncement, the chair must declare that 
all shares have the right to vote 
cumulatively; (3) the chair must an- 
nounce the number of shares present in 
person or by proxy; and (4) the chair 
must declare a recess of not less than 
one hour nor more than four hours, un- 
less a_ different time period is 
unanimously agreed upon. Stancil v. 
Bruce Stancil Refrigeration, Inc., 81 
N.C. App. 567, 344 S.E.2d 789, cert. de- 
nied, 318 N.C. 418, 349 S.E.2d 601 
(1986). 

Same — Purpose. — The four re- 
quirements imposed by subsection (c) of 
this section for the exercise of cumula- 


the third sentence of subsection (c). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective October 1, 1986, inserted 
the present second sentence of subsec- 
tion (c). 


NOTES 


tive voting are designed, among other 
things, to (1) prevent a shareholder, by a 
surprise announcement of his intention 
to vote cumulatively, from taking unfair 
advantage of other shareholders, and (2) 
permit the shareholders an opportunity 
to determine how their votes may be dis- 
tributed to their best advantage. Stancil 
v. Bruce Stancil Refrigeration, Inc., 81 
N.C. App. 567, 344 S.E.2d 789, cert. de- 
nied, 318 N.C. 418, 349 S.E.2d 601 
(1986). 

Lack of Recess. — Where the only 
person who could possibly have been 
prejudiced by the fact that no recess was 
taken after the announcement by the 
holder of 50% of the stock that he in- 
tended to vote cumulatively had been 
made was the owner of the other 50% of 
the stock, whose duty it was, as chair- 
man of the meeting, to declare a recess, 
he would not be permitted, by his own 
violation of the statute, to defeat his fel- 
low shareholder’s proper exercise of a 
right to vote cumulatively, nor to void 
an otherwise valid election. Stancil v. 
Bruce Stancil Refrigeration, Inc., 81 
N.C. App. 567, 344 S.E.2d 789, cert. de- 
nied, 318 N.C. 418, 349 S.E.2d 601 
(1986). 
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§ 55-69. Voting by corporations, pledgees, life ten- 
ants, fiduciaries and co-owners. 


(g) The principle of the preceding subsection shall apply, insofar 
as possible, to execution of proxies, waivers, consents or objections 
and for the purpose of ascertaining the presence of a quorum. (1901, 
c. 2, ss. 42, 43; c. 474, ss. 1, 2; Rev., ss. 1185, 1186, 1187; C.S., s. 
1174; G.S., s. 55-111; 1955, c. 1871, s. 1; 1959, c. 1316, s. 36.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Editor’s Note. — Subsection (g) is set 
out above to correct a typographical 
error in the main volume. 


§ 55-71. Proceeding to determine validity of elec- 
tion or appointment of directors or offi- 


cers. 


CASE NOTES 


Who Are Necessary Parties. — By 
the terms of subdivision (d)(1) of this 
section, the corporation and all persons 
whose election or appointment is at is- 
sue in the proceeding are necessary par- 
ties thereto. Stancil v. Bruce Stancil Re- 
frigeration, Inc., 81 N.C. App. 567, 344 
S.E.2d 789, cert. denied, 318 N.C. 418, 
349 S.E.2d 601 (1986). 

Failure to join a necessary party 
under this section could not be 
raised for the first time on appeal. 
Stancil v. Bruce Stancil Refrigeration, 
Inc., 81 N.C. App. 567, 344 S.E.2d 789, 
cert. denied, 318 N.C. 418, 349 S.E.2d 
601 (1986). 

Subsection (f) of this section pro- 
vides for the entry of interlocutory 
orders to maintain the status quo and 
prevent “temporary corporate paralysis” 
pending determination of the validity of 
an election. Stancil v. Bruce Stancil Re- 
frigeration, Inc., 81 N.C. App. 567, 344 
S.E.2d 789, cert. denied, 318 N.C. 418, 
349 S.E.2d 601 (1986). 

Subsection (h) of this section vests 
the court with broad powers to pro- 
vide complete relief in its determina- 
tion of the controversy. Stancil v. Bruce 
Stancil Refrigeration, Inc., 81 N.C. App. 
567, 344 S.E.2d 789, cert. denied, 318 
N.C. 418, 349 S.E.2d 601 (1986). 


Action of Trial Court Upheld. — In 
a proceeding under this section, trial 
judge acted well within his powers in de- 
claring the result of the contested elec- 
tion, ordering that a new election be con- 
ducted to complete the board of directors 
of the corporation, and determining the 
respective voting rights of the share- 
holders at that election. Stancil v. Bruce 
Stancil Refrigeration, Inc., 81 N.C. App. 
567, 344 S.E.2d 789, cert. denied, 318 
N.C. 418, 349 S.E.2d 601 (1986). 

Waiver of Challenge to Jurisdic- 
tion. — Assuming, without deciding, 
that the service required by subsection 
(c) of this section must be made in the 
manner required by § 1A-1, Rule 4(j), 
respondents waived their right to chal- 
lenge personal jurisdiction where they 
each received a copy of the petition and 
notice of hearing from petitioner’s coun- 
sel more than 10 days prior to the hear- 
ing, made a joint response to the peti- 
tion, requesting that the court declare 
the entire election void, but did not as- 
sert any defense of insufficiency of ser- 
vice of process, and appeared at the 
hearing and participated fully. Stancil v. 
Bruce Stancil Refrigeration, Inc., 81 
N.C. App. 567, 344 S.E.2d 789, cert. de- 
nied, 318 N.C. 418, 349 S.E.2d 601 
(1986). 
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§ 55-73. Shareholders’ agreements. 


Legal Periodicals. — For note discussing shareholder 
For article, “Defining the Scope of agreements in close corporations, in 
Controlling Shareholders’ Fiduciary Re- light of Penley v. Penley, 314 N.C. 1, 
sponsibilities,” see 22 Wake Forest L. 332 S.B.2d 51 (1985), see 22 Wake For- 


Rev. 9 (1987). est L. Rev. 147 (1987). 
CASE NOTES 
I. GENERAL CONSIDERATION. Cited in Penley v. Penley, 314 N.C. 1, 


332 S.E.2d 51 (1985). 
Applied in Penley v. Penley, 65 N.C. 
App. 711, 310 S.E.2d 360 (1984). 


ARTICLE 7. 


Affiliated Transactions. 


§ 55-75. Short title and definitions. 


(a) The provisions of this Article shall be known and may be 
cited as The North Carolina Shareholder Protection Act. 
(b) In this Article: 
(1) “Business combination” includes any merger or consolida- 
tion of a corporation with or into any other corporation, or 
the sale or lease of all or any substantial part of the corpo- 
ration’s assets to, or any payment, sale or lease to the cor- 
poration or any subsidiary thereof in exchange for securi- 
ties of the corporation of any assets (except assets having 
an aggregate fair market value of less than five million 
dollars ($5,000,000)) of any other entity. 
(2) “Common stock” means the shares of capital stock of the 
corporation that were not entitled to preference over any 
other shares, either in payment of dividends or in dissolu- 
tion, at the time that the other entity acquired in excess of 
ten percent (10%) of the voting shares. 
(3) “Continuing director” means a person who was a member of 
the board of directors of the corporation elected by the pub- 
lic shareholders prior to the time that the other entity 
acquired in excess of ten percent (10%) of the voting shares 
of the corporation, or a person recommended to succeed a 
continuing director by a majority of the continuing direc- 
tors. 
(3a) “Corporation” means 
(1) A corporation which is organized under the laws of and 
doing business in this State; or 

(2) A foreign corporation (i) which has its principal place 
of business in this State, (ii) which at the end of each 
of its last two fiscal years and at the end of its most 
recent fiscal quarter has more than forty percent 
(40%) of domestic fixed assets in this State, (iii) more 
than ten percent (10%) of the beneficial owners of the 
voting stock of which are resident in this State; and 
(iv) of which more than forty percent (40%) of the per- 
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sons employed by such corporation in the United 
States are resident in this State. 

(4) “Exchange Act” means the Act of Congress known as the 
Securities Exchange Act of 1934, as the same has been or 
hereafter may be amended from time to time. 

(5) “Other consideration to be received” means, for the pur- 
poses of G.S. 55-77(a)(1) [G.S. 55-77(1)] and GS. 
55-77(a)(2) [G.S. 55-77(2)], the corporation’s common stock 
retained by its existing public shareholders in the event of 
a business combination with the other entity in which the 
corporation is the surviving corporation. 

(6) “Other entity” includes any corporation, person or other 
form of entity and any such entity with which it or its 
“affiliate” or “associate” has an agreement, arrangement 
or understanding, directly or indirectly, for the purpose of 
acquiring, holding, voting or disposing of capital stock of 
the corporation, or which is its “affiliate” or “associate”, as 
those terms are defined in the General Rules and Regula- 
tions under the Exchange Act, together with the successors 
and assigns of such persons in any transaction or series of 
transactions not involving a public offering of the corpora- 
tion’s capital stock within the meaning of the Securities 
Act of 1933, as amended. 

(7) “Voting shares” means shares of the corporation’s capital 
stock entitled to vote in the election of directors. (1987, c. 
88, s. 1; c. 124, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 88, s. 2 makes this Article effective 
upon ratification. The act was ratified 
April 23, 1987. 

Session Laws 1987, c. 124, s. 3 pro- 
vides that the amendment by s. 1 of the 
act, which added subdivision (b)(3a), 
shall expire June 30, 1989. 

A former Article 7 of Chapter 55, the 
Uniform Stock Transfer Act, §§ 55-75 to 
55-98, was repealed by Session Laws 
1965, c. 700, s. 2. 

The phrases “G.S. 55-77(1)” and “G:S. 
55-77(2)” have been inserted in brackets 
in subdivision (b)(5) to reflect the refer- 
ence apparently intended. 

Effect of Amendments. — The 1987 
amendment by Session Laws 1987, c. 


124, effective May 1, 1987, added subdi- 
vision (b)(3a). 

Legal Periodicals. — For article, 
“State Anti-Takeover Legislation: The 
Second and Third Generations,” see 23 
Wake Forest L. Rev. 77 (1988). 

For article, “Government Regulation 
of Business: Golden Parachutes Revis- 
ited,” see 23 Wake Forest L. Rev. 121 
(1988). 

For comment, “The Duty to Disclose v. 
The Duty Not to Mislead During Merger 
Negotiations,” see 23 Wake Forest L. 
Rev. 143 (1988). 

For comment, “Fiduciary Duties of Di- 
rectors: How Far Do They Go?,” see 23 
Wake Forest L. Rev. 163 (1988). 


§ 55-76. Voting requirement. 


Notwithstanding any other provisions of the Business Corpora- 
tion Act, the affirmative vote of the holders of ninety-five percent 
(95%) of the voting shares of a corporation, considered for the pur- 
poses of this section as one class, shall be required for the adoption 
or authorization of a business combination with any other entity if, 
as of the record date for the determination of shareholders entitled 
to notice thereof and to vote thereon, the other entity is the benefi- 
cial owner, directly or indirectly, of more than twenty percent (20%) 
of the voting shares of the corporation, considered for the purposes 
of this section as one class. (1987, c. 88, s. 1.) 
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Legal Periodicals. — For article, Second and Third Generations,” see 23 
“State Anti-Takeover Legislation: The Wake Forest L. Rev. 77 (1988). 


§ 55-77. Exception to voting requirement. 


The voting requirement of G.S. 55-76 shall not be applicable to a 
business combination if each of the following conditions is met: 
(1) The cash, or fair market value of other consideration, to be 
received per share by the holders of the corporation’s com- 
mon stock in such business combination bears the same or 
a greater percentage relationship to the market price of 
the corporation’s common stock immediately prior to the 
announcement of such business combination by the corpo- 
ration as the highest per share price (including brokerage 
commissions and/or soliciting dealers’ fees) which such 
other entity has theretofore paid for any of the shares of 
the corporation’s common stock already owned by it bears 
to the market price of the corporation’s common stock im- 
mediately prior to the commencement of acquisition of the 
corporation’s common stock by such other entity, directly 

or indirectly; 

(2) The cash, or fair market value of other consideration, to be 
received per share by holders of the corporation’s common 
stock in such business combination (i) is not less than the 
highest per share price (including brokerage commissions 
and/or soliciting dealers’ fees) paid by such other entity in 
acquiring any of its holdings of the shares of corporation’s 
common stock and (ii) is not less than the earnings per 
share of the corporation’s common stock for the four full 
consecutive fiscal quarters immediately preceding the 
record date for the solicitation of votes on such business 
combination, multiplied by the then price/earnings multi- 
ple, if any, of such other entity as customarily computed 
and reported in the financial community; 

(3) After the other entity has acquired a twenty percent (20%) 
interest and prior to the consummation of such business 
combination: (i) the other entity shall have taken steps to 
ensure that the corporation’s board of directors included at 
all times representation by continuing directors propor- 
tionate to the outstanding shares of the corporation’s com- 
mon stock held by persons not affiliated with the other 
entity (with a continuing director to occupy any resulting 
fractional board position); (ii) there shall have been no re- 
duction in the rate of dividends payable on the corpora- 
tion’s common stock, except as may have been approved by 
a unanimous vote of its directors; (iii) the other entity shall 
have not acquired any newly issued shares of the corpora- 
tion’s capital stock, directly or indirectly, from the corpora- 
tion, except upon conversion of any convertible securities 
acquired by the other entity prior to obtaining a twenty 
percent (20%) interest or as a result of a pro rata stock 
dividend or stock split; and (iv) the other entity shall not 

‘ have acquired any additional shares of the corporation’s 
outstanding common stock, or securities convertible into 
common stock, except as part of the transaction which re- 
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sulted in the other entity acquiring its twenty percent 
(20%) interest; 

(4) The other entity shall not have (i) received the benefit, 
directly or indirectly, except proportionately with other 
shareholders, of any loans, advances, guarantees, pledges, 
or other financial assistance or tax credits provided by the 
corporation or (ii) made any major change in the corpora- 
tion’s business or equity capital structure unless by a 
unanimous vote of the directors, in either case prior to the 
consummation of the business combination; and 

(5) A proxy statement responsive to the requirements of the 
Exchange Act shall be mailed to the public shareholders of 
the corporation for the purpose of soliciting shareholder 
approval of the business combination and shall contain 
prominently in the forepart thereof any recommendations 
as to the advisability or inadvisability of the business com- 
bination which the continuing directors, or any of them, 
may choose to state and, if deemed advisable by a majority 
of the continuing directors, an opinion of a reputable in- 
vestment banking firm as to the fairness (or not) of the 
terms of the business combination to the remaining public 
shareholders of the corporation, which investment banking 
firm shall be selected by a majority of the continuing direc- 
tors and shall be paid by the corporation a reasonable fee 
for its services upon receipt of such opinion. (1987, c. 88, s. 


1.) 


§ 55-78. General. 


(a) The provisions of this Article shall also apply to a business 
combination with an other entity which at any time has been the 
beneficial owner, directly or indirectly, of more than twenty percent 
(20%) of the outstanding voting shares, considered for the purposes 
of this section as one class, notwithstanding that the other entity 
has reduced its percentage of shares below twenty percent (20%) if, 
as of the record date for the determination of shareholders entitled 
to notice of and to vote on the business combination, the other 
entity is an “affiliate” of the corporation. 

(b) For the purposes of the Article, an other entity shall be 
deemed the beneficial owner of any shares of the corporation’s capi- 
tal stock which the other entity has the right to acquire pursuant to 
any agreement, or upon exercise of any conversion rights, warrants 
or options, or otherwise (whether the right to acquire shares is 
exercisable immediately or only after the passage of time); and, 
further, the outstanding shares of any class of capital stock of the 
corporation shall include shares deemed beneficially owned 
through the application of the foregoing, but shall not include any 
other shares which may be issuable pursuant to any agreement, or 
upon exercise of any conversion rights, warrants of options, or oth- 
erwise. 

(c) A majority of the continuing directors shall have the power 
and duty to determine for the purposes of this Article on the basis of 
information known to them whether (i) an other entity beneficially 
owns more than twenty percent (20%) of the voting shares; (ii) an 
other entity is an “affiliate” or “associate” of another; (iii) an other 
entity has an agreement, arrangement or understanding with an- 
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other; and (iv) the assets to be acquired by the corporation, or any 
subsidiary thereof, have an aggregate fair market value of less 
than five million dollars ($5,000,000). 

(d) Nothing contained in this Article shall be construed to relieve 
any other entity from any fiduciary obligation imposed by law. This 
Article shall be broadly construed so as to be applicable to any 
transaction reasonably calculated to avoid the application of the 
provisions hereof including, without limitation, any merger or 
other recapitalization, initiated by or for the benefit of an other 
entity that owns more than twenty percent (20%) of the voting 
shares, which would reincorporate a domestic corporation under the 
laws of another state. (1987, c. 88, s. 1.) 


§ 55-79. Exemptions. 


The provisions of G.S. 55-76 shall not be applicable to any corpo- 
ration that shall be made the subject of a business combination by 
an other entity if: (i) the corporation did not have shares of any 
class, or series, listed on a national securities exchange or held of 
record by more than 2,000 shareholders at the time such other 
entity acquired in excess of ten percent (10%) of the voting shares; 
(ii) on or before the 90th calendar day after the effective date of this 
Article (or such earlier date as may be irrevocably established by 
resolution of the board of directors), the board of directors of the 
corporation adopts a bylaw stating that the provisions of this Arti- 
cle shall not be applicable to the corporation (neither the adoption 
nor the failure to adopt such a resolution or bylaw shall constitute 
grounds for any cause for action, at law or in equity, against the 
corporation or any of the directors of the corporation); (iii) in the 
case of a newly formed corporation after such effective date, the 
initial articles of incorporation of the corporation shall provide that 
the provisions of this Article shall not be applicable; or (iv) such 
business combination was the subject of an existing agreement of 
the corporation on April 23, 1987. (1987, c. 88, s. 1.) 


Legal Periodicals. — For article, Second and Third Generations,” see 23 
“State Anti-Takeover Legislation: The Wake Forest L. Rev. 77 (1988). 


§ 55-79.1. Conflict of laws. 


If any jurisdiction under the laws of which a foreign corporation 
is organized adopts any law containing provisions that are ex- 
pressly inconsistent with the provisions of this Article as applicable 
to such foreign corporation, the provisions of this Article shall be 
inapplicable to such foreign corporation to the extent necessary to 
resolve such inconsistency. (1987, c. 124, s. 1.1.) 


Editor’s Note. — Session Laws 1987, Legal Periodicals. — For article, 
c, 124, s. 3 makes this section effective “State Anti-Takeover Legislation: The 
upon ratification, but provides that it Second and Third Generations,” see 23 
shall expire June 30, 1989. The act was Wake Forest L. Rev. 77 (1988). 
ratified May 1, 1987. 
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§ 55-80. Severability. 


If any provision or clause of this Article or application thereof to 
any person or circumstances is held invalid, such invalidity shall 
not affect other provisions or applications of this Chapter which can 
be given effect without the invalid provision or application, and to 
this end the provisions of this Chapter are declared to be severable. 
(198 75..6.4124, -a-\2,) 


Editor’s Note. — Session Laws 1987, _ shall expire June 30, 1989. The act was 
ch. 124, s. 3 makes this section effective ratified May 1, 1987. 
upon ratification, but provides that it 


§§ 55-81 to 55-89: Reserved for future codification purposes. 


ARTICLE 7A. 


Control Share Acquisitions. 


§ 55-90. Short title and definitions. 


(a) The provisions of this Article shall be known and may be 
cited as The North Carolina Control Share Acquisition Act. 
(b) In this Article: 

(1) “Beneficial ownership” of shares means the sole or shared 
ownership of any shares or the sole or shared power to vote 
any shares or to direct the exercise of voting power of any 
shares, whether such ownership or power is direct or indi- 
rect or through any contract, arrangement, understanding, 
relationship or otherwise, and includes shares beneficially 
owned by any person acting in concert with such beneficial 
owner pursuant to any contract, arrangement, understand- 
ing, relationship or otherwise. Notwithstanding the forego- 
ing, beneficial ownership does not include shares acquired 
in the ordinary course of business for the benefit of others 
in good faith and not for the purpose of circumventing this 
Article, unless the acquiror of such shares may exercise or 
direct the exercise of voting of such shares without instruc- 
tion from others. 

(2) “Control shares” means shares of an issuing public corpora- 
tion that when added to all other shares of the corporation 
beneficially owned by a person would entitle (except for 
this Article) that person to voting power in the election of 
directors that is equal to or greater than any of the follow- 
ing levels of voting power: 

a. One-fifth of all voting power. 
b. One-third of all voting power. 
c. A majority of all voting power. 

(3) “Control share acquisition” means the acquisition by any 
person of beneficial ownership of control shares, except 
that the acquisition of beneficial ownership of any shares 
of an issuing public corporation does not constitute a con- 
trol share acquisition if the acquisition is consummated in 
any of the following circumstances: 
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a. Before April 30, 1987. 

b. Pursuant to a contract existing before April 30, 1987, 
with either: 

(i) The issuing public corporation; or 
(ii) A seller of such shares who owned such shares 
before April 30, 1987. 

c. Pursuant to the laws of descent and distribution. 

d. Pursuant to the satisfaction of a pledge or other security 
interest created in good faith and not for the purpose 
of circumventing this Article. 

e. Pursuant to a tender offer, merger or plan of consolida- 
tion effected in compliance with applicable law, but 
only if pursuant to an agreement of merger or consoli- 
dation to which the issuing public corporation is a 


party. . 

f. Pursuant to the sale of such shares by the issuing public 
corporation or its parent or subsidiary corporation. 
For purposes of this definition, shares acquired within 
any consecutive 90-day period or shares acquired pur- 
suant to a plan to make a control share acquisition are 
considered to have been acquired in the same acquisi- 
tion. 

(4) “Interested shares” means the shares of an issuing public 
corporation beneficially owned by any of the following per- 
sons: 

a. Any person who has acquired or proposes to acquire 
control shares in a control share acquisition. 

b. Any officer of the issuing public corporation. 

c. Any employee of the issuing public corporation who is 
also a director of the corporation. | 

(5) “Issuing public corporation” means a corporation that: 
a. Is incorporated under the laws of: 

(i) North Carolina and has substantial assets within 

North Carolina; or 

(ii) Any other state of the United States, and: 

(A) As of the end of each of its two most recent 
fiscal years and most recent fiscal quarter has 
more than forty percent (40%) of its fixed as- 
sets that are located in the United States lo- 
cated within North Carolina; and 

(B) More than forty percent (40%) of the persons 
employed by such corporation in the United 
States are residents of North Carolina; 

b. Has 500 or more shareholders, 

c. Has its principal place of business or principal office 
within North Carolina, and 

d. Has either: 

(i) More than ten percent (10%) of its shareholders 
resident in North Carolina; or 

(ii) More than ten percent (10%) of its shares owned 
by North Carolina residents. 

(6) The residence of a shareholder is presumed to be the ad- 
dress appearing in the records of the corporation. 

(7) For purposes of calculating the percentages or numbers de- 
scribed in subsection (b)(5) of this section, any shares held 
in trust or by a nominee shall be deemed to be held by the 
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beneficiaries of such trust or by the beneficiaries of such 
shares held by such nominee. (1987, c. 182, s. 1.) 


Editor’s Note. — Session Laws 1987, 
c. 182, s. 2 makes this Article effective 
upon ratification, and provides that it 
shall expire June 30, 1989. The act was 
ratified May 13, 1987. 

A former Article 7 of Chapter 55, the 
Uniform Stock Transfer Act, § 55-75 to 
55-98, was repealed by Session Laws 
1965, c. 200, 8.22: 

Legal Periodicals. — For article, 
“Tender Offer Regulation: The Need for 
Reform,” see 23 Wake Forest L. Rev. 1 
(1988). 

For article, “Multiservice Securities 
Firms: Coping with Conflicts in a Ten- 
der Offer Context,” see 23 Wake Forest 
L. Rev. 41 (1988). 


For article, “State Anti-Takeover Leg- 
islation: The Second and Third Genera- 
tions,” see 23 Wake Forest L. Rev. 77 
(1988). 

For article, “Government Regulation 
of Business: Golden Parachutes Revis- 
ited,” see 23 Wake Forest L. Rev. 121 
(1988). 

For comment, “The Duty to Disclose v. 
The Duty Not to Mislead During Merger 
Negotiations,” see 23 Wake Forest L. 
Rev. 143 (1988). 

For comment, “Fiduciary Duties of Di- 
rectors: How Far Do They Go?,” see 23 
Wake Forest L. Rev. 163 (1988). 


§ 55-91. Acquiring person statement. 


Any person who has made a control share acquisition or who has 
made a bona fide written offer to make a control share acquisition 
may at the person’s election deliver an acquiring person statement 
to the issuing public corporation at the issuing public corporation’s 
principal office. The acquiring person statement must set forth all 
of the following: 

(1) The identity of the acquiring person and each other benefi- 
cial owner of shares that are beneficially owned by the 
acquiring person. 

(2) A statement that the acquiring person statement is given 
pursuant to this Article. 

(3) The number of shares of the issuing public corporation ben- 
eficially owned by the acquiring person and each other 
beneficial owner named under subsection (a) of this sec- 
tion. 

(4) The level of voting power above which the control share 
acquisition falls or would, if consummated, fall. 

(5) If the control share acquisition has not taken place: 

a. A description in reasonable detail of the terms of the 
proposed control share acquisition; and 

b. Representations of the acquiring person, together with 
a statement in reasonable detail of the facts upon 
which they are based, that the proposed control share 
acquisition, if consummated, will not be contrary to 
law, and that the acquiring person has the financial 
capacity to make the proposed control share acquisi- 
HOM ttlgSi, co oe. sa) 


subdivision (1) appears to have been in- 
tended. 


Editor’s Note. — Subsection (a) of 
this section, as referred to in subdivision 
(3) above, does not exist. A reference to 
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§ 55-92. Meeting of shareholders. 


(a) If the acquiring person so requests at the time of delivery of 
an acquiring person statement and gives an undertaking to pay the 
corporation’s expenses of a special meeting, within 10 days after 
delivery of such request the directors of the issuing public corpora- 
tion shall call a special meeting of shareholders of the issuing pub- 
lic corporation for the purpose of considering the voting rights to be 
accorded the control shares acquired or to be acquired in the control 
share acquisition. 

(b) Unless the acquiring person agrees in writing to another 
date, the special meeting of shareholders shall be held within 50 
days after the receipt by the issuing public corporation of the re- 

uest. 
: (c) If no request is made, the voting rights to be accorded the 
control shares acquired in the control share acquisition shall be 
considered at the next special or annual meeting of shareholders. 

(d) If the acquiring person so requests in writing at the time of 
delivery of the acquiring person statement, the special meeting 
must not be held sooner than 30 days after receipt by the issuing 
public corporation of the acquiring person statement. (1987, c. 182, 
s. 1.) 


§ 55-93. Notice. 


If a special meeting is requested pursuant to G.S. 55-92, notice of. 
the special meeting of shareholders shall be given as promptly as 
reasonably practicable by the issuing public corporation. Notice of 
any special or annual meeting at which the voting rights of control 
shares are to be considered shall be given to all shareholders who 
are entitled to vote at the meeting and who are shareholders of 
record as of the record date set for the meeting, and to all holders of 
interested shares, and such notice must include or be accompanied 
by each of the following: 

(1) A copy of the acquiring person statement delivered to the 
issuing public corporation pursuant to this Article. 

(2) A statement by the board of directors of the corporation, 
authorized by a majority of its directors, of its position or 
recommendation, or that it is taking no position or making 
no recommendation, with respect to granting voting rights 

to the control shares acquired or proposed to be acquired in 
the control share acquisition. 

(3) If the shareholders would have a right of redemption under 
G.S. 55-95, a statement, displayed with reasonable promi- 
nence, describing such right and advising the shareholders 
that it will be be available only to those who give the 
written notice required by G.S. 55-95(b). (1987, c. 182, s. 1.) 
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§ 55-94. Voting rights. 


(a) Control shares acquired in a control share acquisition shall 
have no voting rights unless such rights are granted by resolution 
adopted by the shareholders of the issuing public corporation. 

(b) To be approved under this section, the resolution must be 
adopted by the affirmative vote of the holders of at least a majority 
of all the outstanding shares of the corporation (not including inter- 
ested shares) entitled to vote for the election of directors; provided 
that if applicable law or a charter or bylaw provision adopted by the 
shareholders before the occurrence of the control share acquisition 
that is the subject of the vote prescribes voting by separate classes 
of shares, the resolution must also be adopted by the affirmative 
vote of the holders of at least a majority of each such class (but 
excluding in any such case all interested shares); and provided fur- 
ther that if applicable law or a charter or bylaw provision adopted 
by the shareholders before the occurrence of the control share ac- 
quisition that is the subject to the vote prescribes voting by shares 
that would not otherwise be entitled to vote, such shares shall be 
treated solely for purposes of this section as shares entitled to vote 
for directors (but excluding in any such case all interested shares). 
(1987 G41 8.228, 1») 


§ 55-95. Right of redemption by shareholders. 


(a) Unless otherwise provided in the charter or a bylaw of the 
issuing public corporation adopted by the shareholders before a 
control share acquisition has occurred, if control shares acquired in 
a control share acquisition are accorded voting rights and the 
holders of the control shares have a majority of all voting power for 
the election of directors, all shareholders of the issuing public cor- 
poration (other than holders of contro] shares) have rights as pre- 
scribed in this section to have their shares redeemed by the corpora- 
tion at the fair value of those shares as of the day prior to the date 
on which the vote was taken under G.S. 55-94. 

(b) If the notice of meeting at which voting rights are accorded to 
control shares contains the statement required by G.S. 55-93(3), a 
shareholder will not have any right of redemption under this sec- 
tion unless he gives to the corporation, prior to or at the meeting of 
shareholders at which the voting rights to be accorded to control 
shares are considered, written notice that if voting rights are ac- 
corded to such shares he may ask for the redemption of his shares 
hereunder. | 

(c) As soon as practicable after control shares held by persons 
having a majority of all voting power for the election of directors 
have been accorded voting rights, the board of directors shall cause 
a notice to be sent to all shareholders of the corporation advising 
them of the facts and that if they gave the notice required by sub- 
section (b) of this section they may have rights to have their shares 
redeemed at the fair value of those shares pursuant to this section. 

(d) Within 30 days after the date on which a shareholder receives 
such notice, such shareholder may make written demand on the 
corporation for payment of the fair value of his shares, and after 
such demand, if such shareholder has complied with the notice re- 
quirement in subsection (b) of this section, the corporation shall 
redeem his shares at their fair value within 30 days after the date 
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on which the corporation receives such shareholder’s written de- 
mand for payment. 

(e) As used in this section, “fair value” means a value not less 
than the highest price paid per share by the acquiring person in the 
control share acquisition. (1987, c. 182, s. 1.) 


§ 55-96. Inconsistent regulation. 


If any jurisdiction under the laws of which a foreign corporation 
is organized adopts any law containing provisions that are ex- 
pressly inconsistent with the provisions of this Article as applicable 
to such foreign corporation, the provisions of this Article shall be 
inapplicable to such foreign corporation to the extent necessary to 
resolve such inconsistency. (1987, c. 182, s. 1.) 


Legal Periodicals. — For article, Second and Third Generations,” see 23 
“State Anti-Takeover Legislation: The Wake Forest L. Rev. 77 (1988). 


§ 55-97. Severability. 


If any provision or clause of this Article or application thereof to 
any person or circumstance is held invalid, such invalidity shall not 
affect other provisions or applications of this Article that can be 
given effect without the invalid provision or application, and to this 
end the provisions of this Article are declared to be severable. 
(1987, c. 182, s. 1.) 


§ 55-98. Effect on existing law. 


Nothing in this Article shall be construed to modify in any man- 
ner the provisions or applicability of Article 7 of this Chapter. 
(1987, c. 182, s. 1.) 


§ 55-98.1. Exemptions. 


The provisions of this Article shall not be applicable to any corpo- 
ration if, on or before the ninetieth (90th) calendar day after Au- 
gust 12, 1987, or such earlier date as may be irrevocably estab- 
lished by resolution of the board of directors, the board of directors 
adopts a bylaw stating that the provisions of this Article shall not 
be applicable to the corporation; or, in the case of a corporation 
formed after August 12, 1987, its initial articles of incorporation 
provide that this Article shall not be applicable to the corporation. 
Neither adoption nor failure to adopt such a bylaw or provision 
shall constitute grounds for any cause of action against the corpora- 
io or any officer or director of the corporation. (1987, c. 778, s. 


Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 773, s. 13 makes this section effective August 12, 1987. 
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ARTICLE 8. 


Fundamental Changes. 


§ 55-99. Right to amend charter. 


Legal Periodicals. — For article, 
“Using Alternative Dispute Resolution 
Techniques To Settle Conflicts Among 


Shareholders Of Closely Held Corpora- 


tions,” see 22 Wake Forest L. Rev. 105 


(1987). 


§ 55-108. Approval of merger or consolidation by 


shareholders. 


CASE NOTES 


Cited in Lindner v. Durham Hosiery 
Mills, Inc., 761 F.2d 162 (4th Cir. 1985). 


§ 55-110. Effect of merger or consolidation. 


CASE NOTES 


Quoted in Carolina First Nat’] Bank 
v. Douglas Gallery of Homes, Ltd., 68 
N.C. App. 246, 314 S.E.2d 801 (1984). 


§ 55-113. Rights of objecting shareholders upon 
fundamental changes and certain ex- 
changes of shares. 


CASE NOTES 


Legislative Intent to Increase 
Available Remedies. — The language 
“In addition to any other right he may 
have in law or equity” in the last sen- 
tence of subsection (b) of this section 
clearly shows that the legislature in- 
tended to increase the remedies avail- 
able to a dissenting shareholder, not to 
supplant any other remedies that share- 
holder might have. Austell v. Smith, 634 
F. Supp. 326 (W.D.N.C.), appeal dis- 
missed, 801 F.2d 393 (4th Cir.), 801 F.2d 
395 (4th Cir. 1986). 


Assertion of Claims in Federal 
Court. — Pending dissent and appraisal 
petitions did not bar minority stock- 
holders from asserting damage claims in 
federal court. Austell v. Smith, 634 F. 
Supp. 326 (W.D.N.C.), appeal dismissed, 
801 F.2d 393 (4th Cir.), 801 F.2d 395 
(4th Cir. 1986). 

Applied in Umstead v. Durham Ho- 
siery Mills, Inc., 578 F. Supp. 342 
(M.D.N.C. 1984). 


Bit 
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ARTICLE 9. 


Dissolution and Liquidation. 


§ 55-114. Dissolution and its effect. 


Legal Periodicals. — For article, 
“Close Corporation Shareholder Reason- 
able Expectations: The Larger Context,” 
see 22 Wake Forest L. Rev. 41 (1987). 

For article, “The Statutory Protection 
Of Minority Shareholders In The United 
Kingdom,” see 22 Wake Forest L. Rev. 
81 (1987). 


For article, “Using Alternative Dis- 
pute Resolution Techniques To Settle 
Conflicts Among Shareholders Of 
Closely Held Corporations,” see 22 
Wake Forest L. Rev. 105 (1987). 


CASE NOTES 


Cited in Pierce Concrete, Inc. v. Can- 
non Realty & Constr. Co., 77 N.C. App. 
411, 335 S.E.2d 30 (1985). 


§ 55-125. Power of courts to liquidate and decree 
involuntary dissolution. 


Legal Periodicals. — 

For note discussing rights of minority 
shareholders in closed corporations in 
light of Meiselman v. Meiselman, 309 
N.C. 279, 307 S.E.2d 551 (1983), see 62 
N.C.L. Rev. 999 (1984). 

For note discussing fulfillment of 
shareholders’ expectations in close cor- 
porations in light of Meiselman v. 
Meiselman, 309 N.C. 279, 307 S.E.2d 


CASE 


For historical background of this 
section, see Meiselman v. Meiselman, 
58 N.C. App. 758, 295 S.E.2d 249 (1982), 
modified and aff’d, 309 N.C. 279, 307 
S.E.2d 551 (1983). 

Power of Court to Protect Rights 
of Complaining Shareholder. — The 
confluence of § 55-125.1 and subdivision 
(a)(4) of this section gives the trial court 
plenary power to frame whatever order 
it sees fit to protect the rights of a com- 
plaining shareholder. Meiselman v. 
Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff'd, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

Discretion in Grant of Relief. — 
When a shareholder brings suit seeking 
relief under subdivision (a)(4) of this sec- 
tion and § 55-125.1, he has the burden 
of proving that his “rights or interests” 
as a shareholder are being contravened. 


551 (1983), see 20 Wake Forest L. Rev. 
505 (1984). 

For article, “Close Corporation Share- 
holder Reasonable Expectations: The 
Larger Context,” see 22 Wake Forest L. 
Rev. 41 (1987). 

For article, “The Statutory Protection 
Of Minority Shareholders In The United 
Kingdom,” see 22 Wake Forest L. Rev. 
81 (1987). 


NOTES 


However, once the shareholder has es- 
tablished this, the trial court, in decid- 
ing whether to grant relief, must exer- 
cise its equitable discretion, and con- 
sider the actual benefit and injury to all 
of the shareholders resulting from disso- 
lution or other possible relief. To hold 
otherwise would allow a plaintiff to de- 
mand at will dissolution of a corporation 
or a forced buy out of his shares or other 
relief at the expense of the corporation 
and without regard to the rights and in- 
terests of the other shareholders. 
Meiselman v. Meiselman, 309 N.C. 279, 
307 S.E.2d 551 (1988). 

The determination of relief, liquida- 
tion or otherwise, is within the superior 
court’s equitable discretion. Lowder v. 
All Star Mills, Inc., 75 N.C. App. 233, 
330 S.E.2d 649, cert. denied, 314 N.C. 
541, 335 S.E.2d 19 (1985). 
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Involuntary dissolution under this 
section is not the exclusive remedy 
in this State, because under § 55-125.1 
the court has broad discretion to grant 
any kind of relief it deems appropriate 
as an alternative to dissolving a corpora- 
tion. Meiselman v. Meiselman, 58 N.C. 
App. 758, 295 S.E.2d 249 (1982), modi- 
fied and aff’d, 309 N.C. 279, 307 S.E.2d 
551 (1983). 

Need for Judicial Intervention De- 
termined Case by Case. — The cir- 
cumstances which give rise to relief un- 
der the involuntary dissolution statutes 
are so infinitely varied that courts must 
determine if judicial intervention is nec- 
essary on a case by case _ basis. 
Meiselman v. Meiselman, 58 N.C. App. 
758, 295 S.E.2d 249 (1982), modified and 
aff'd, 309 N.C. 279, 307 S.E.2d 551 
(1983). 

For analysis a trial court is to ap- 
ply in resolving suits brought under 
subdivision (a)(4) of this section and 
§ 55-125.1, see Meiselman v. Meisel- 
man, 309 N.C. 279, 307 S.E.2d 551 
(1983). 

The following is the analysis a supe- 
rior court should employ in determining 
whether to order dissolution or other re- 
lief under subdivision (a)(4) of this sec- 
tion. The complaining shareholder must 
show that: (1) He had one or more sub- 
stantial reasonable expectations known 
or assumed by the other participants; (2) 
the expectation has been frustrated; (3) 
the frustration was not the shareholder’s 
fault and was in large part beyond his 
control; and (4) under all of the circum- 
stances of the case, the shareholder is 
entitled to some form of equitable relief. 
Lowder v. All Star Mills, Inc., 75 N.C. 
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App. 233, 330 S.E.2d 649, cert. denied, 
314 N.C. 541, 335 S.E.2d 19 (1985). 

Shareholder Need Only Show That 
“Fairness” Compels Dissolution. — 
Considering the history and liberal 
sweep of the Business Corporation Act, 
subdivision (a)(4) of this section, which 
authorizes liquidation, not when there is 
“oppression,” but when it is reasonably 
necessary for the protection of the com- 
plaining shareholder, requires the com- — 
plaining shareholder only to show that 
basic “fairness” compels dissolution. 
Meiselman v. Meiselman, 58 N.C. App. 
758, 295 S.E.2d 249 (1982), modified and 
aff'd, 309 N.C. 279, 307 S.E.2d 551 
(1983). 

Order of Liquidation and Dissolu- 
tion Upheld. — It was reasonable for 
the court to conclude that the complain- 
ing shareholder, who began working for 
corporation in 1955 and worked continu- 
ously until he was abruptly fired in 
1978, had a reasonable expectation that 
his employment would continue. Since 
the controlling officer-director misappro- 
priated corporate opportunities, and 
since the majority of the stockholders 
aligned themselves with this officer-di- 
rector, the court did not abuse its discre- 
tion in ordering liquidation and dissolu- 
tion. Lowder v. All Star Mills, Inc., 75 
N.C. App. 233, 330 S.E.2d 649, cert. de- 
nied, 314 N.C. 541, 335 S.E.2d 19 (1985). 

Cited in Miller v. Ruth’s of N.C., Inc., 
68 N.C. App. 40, 313 S.E.2d 849 (1984); 
John T. Council, Inc. v. Balfour Prods. 
Group, Inc., 74 N.C. App. 668, 330 
S.E.2d 6 (1985); John T. Council, Inc. v. 
Balfour Prods. Group, Inc., 80 N.C. App. 
157, 341 S.E.2d 74 (1986). 


§ 55-125.1. Discretion of court to grant relief other 
than dissolution. 


Legal Periodicals. — 

For note discussing rights of minority 
shareholders in closed corporations in 
light of Meiselman v. Meiselman, 309 
N.C. 279, 307 S.E.2d 551 (1983), see 62 
N.C.L. Rev. 999 (1984). 


For note discussing fulfillment of 
shareholders’ expectations in close cor- 
porations in light of Meiselman v. 
Meiselman, 309 N.C. 279, 307 S.E.2d 
551 (1983), see 20 Wake Forest L. Rev. 
505 (1984). 


CASE NOTES 


Section was copied from virtually 
identical provision in South Carolina 
Business Corporation Act. Meiselman 
v. Meiselman, 58 N.C. App. 758, 295 


S.E.2d 249 (1982), modified and aff’d, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

For historical background of this 
section, see Meiselman v. Meiselman, 
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58 N.C. App. 758, 295 S.E.2d 249 (1982), 
modified and aff’d, 309 N.C. 279, 307 
S.E.2d 551 (1983). 

Power of Court to Protect Rights 
of Complaining Shareholder. — The 
confluence of this section and 
§ 55-125(a)(4) gives the trial court ple- 
nary power to frame whatever order it 
sees fit to protect the rights of a com- 
plaining shareholder. Meiselman v. 
Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff'd, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

Discretion in Grant of Relief. — 
When a shareholder brings suit seeking 
relief under § 55-125(a)(4) and this sec- 
tion, he has the burden of proving that 
his “rights or interests” as a shareholder 
are being contravened. However, once 
the shareholder has established this, the 
trial court, in deciding whether to grant 
relief, must exercise its equitable discre- 
tion, and consider the actual benefit and 
injury to all of the shareholders result- 
ing from dissolution or other possible re- 
lief. To hold otherwise would allow a 
plaintiff to demand at will dissolution of 
a corporation or a forced buy out of his 
shares or other relief at the expense of 
the corporation and without regard to 
the rights and interests of the other 
shareholders. Meiselman v. Meiselman,. 
309 N.C. 279, 307 S.E.2d 551 (1983). 

The determination of relief, liquida- 
tion or otherwise, is within the superior 
court’s equitable discretion. Lowder v. 
All Star Mills, Inc., 75 N.C. App. 233, 
330 S.E.2d 649, cert. denied, 314 N.C. 
541, 335 S.E.2d 19 (1985). 

Involuntary dissolution under 
§ 55-125 is not the exclusive remedy 
in this State, because under this section 
the court has broad discretion to grant 
any kind of relief it deems appropriate 
as an alternative to dissolving a corpora- 


1988 CUMULATIVE SUPPLEMENT 


855-127 


tion. Meiselman v. Meiselman, 58 N.C. 
App. 758, 295 S.E.2d 249 (1982), modi- 
fied and aff’d, 309 N.C. 279, 307 S.E.2d 
551 (1983). 

Need for Judicial Intervention De- 
termined Case by Case. — The cir- 
cumstances which give rise to relief un- 
der the involuntary dissolution statutes 
are so infinitely varied that courts must 
determine if judicial intervention is nec- 
essary on a case by case _ basis. 
Meiselman v. Meiselman, 58 N.C. App. 
758, 295 S.E.2d 249 (1982), modified and 
aff'd, 309 N.C. 279, 307 S.E.2d 551 
(1983). 

For analysis a trial court is to ap- 
ply in resolving suits brought under 
§ 55-125(a)(4) and this section, see 
Meiselman v. Meiselman, 309 N.C. 279, 
307 S.E.2d 551, modified and aff’d, 309 
N.C. 279, 307 S.E.2d 551 (1983). 

Showing Required for Relief un- 
der Subsection (b). — A fortiori, sub- 
section (b) of this section does not re- 
quire a complaining shareholder to show 
bad faith, mismanagement or wrongful 
conduct, but only real harm. Meiselman 
v. Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

It is the trial court’s duty to review 
all the evidence to determine whether 
fairness and the equities warrant judi- 
cial intervention. Meiselman v. 
Meiselman, 58 N.C. App. 758, 295 
S.E.2d 249 (1982), modified and aff’d, 
309 N.C. 279, 307 S.E.2d 551 (1983). 

Applied in Miller v. Ruth’s of N.C., 
Inc., 69 N.C. App. 153, 316 S.E.2d 622 
(1984). 

Cited in Miller v. Ruth’s of N.C., Inc., 
68 N.C. App. 40, 313 S.E.2d 849 (1984); 
Dorton v. Dorton, 77 N.C. App. 667, 336 
S.E.2d 415 (1985). 


§ 55-127. Procedure in liquidation of corponaton 


by court. 


CASE NOTES 


Cited in Miller v. Ruth’s of N.C., Inc., 
68 N.C. App. 40, 313 S.E.2d 849 (1984); 
John T. Council, Inc. v. Balfour Prods. 
Group, Inc., 74 N.C. App. 668, 330 


S.E.2d 6 (1985); John T. Council, Inc. v. 
Balfour Prods. Group, Inc., 80 N.C. App. 
157, 341 S.E.2d 74 (1986). 
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ARTICLE 10. 


Foreign Corporations. 


§ 55-131. Right to transact business. 


Legal Periodicals. — For article, Second and Third Generations,” see 23 
“State Anti-Takeover Legislation: The Wake Forest L. Rev. 77 (1988). 


CASE NOTES 


I. GENERAL CONSIDERATION. Corp., 83 N.C. App. 207, 349 S.E.2d 610 


t (1986). 
Quoted in Dowat, Inc. v. Tiffany 


§ 55-132. Powers of foreign corporation. 


(b) A foreign corporation, however, is not eligible or entitled to 
qualify in this State as executor, administrator, or guardian, or as 
trustee under the will of any person domiciled in this State at the 
time of his death, except that a foreign corporation chartered under 
the banking laws of Georgia, South Carolina, Tennessee or Virginia 
or as a national banking association in any said states may act as 
testamentary trustee, or executor in this State if: 

(1) It has a bona fide capital of at least two hundred and fifty 
thousand dollars ($250,000) actually paid in; 
(2) It is authorized to act in such fiduciary capacity in the state 
in which it is incorporated or if such foreign corporation be 
a national banking association in the state in which it has 
its principal place of business; and 
(3) Any bank or other corporation organized under the laws of 
this State or a national banking association having its 
principal place of business in this State is permitted by law 
to act in such fiduciary capacity in the state in which such 
foreign corporation seeking to act in this State is organized 
or in which it has its principal place of business if it is a 
national banking association without further showing or 
qualification other than that it is authorized to act in such 
fiduciary capacity in this State and upon compliance with 
the laws of such other state, if any, concerning service of 
process on nonresident fiduciaries. 
Unless assets of the estate are to be removed from within the State 
of North Carolina, such foreign corporations seeking to act as testa- 
mentary trustee, or executor in this State, upon qualifying to act in 
such fiduciary capacity, shall not be required by law to give bond 
except as required of a resident corporate fiduciary in like circum- 
stances. No officer, employee or agent of any such foreign corpora- 
tion shall be eligible or entitled to serve as testamentary trustee, or 
executor in this State whether such officer, employee, or agent is a 
resident or a nonresident of this State if such officer, employee, or 
agent is acting as testamentary trustee, or executor on behalf of 
any such foreign corporation except when such foreign corporation 
itself shall be eligible to so serve. 

A foreign corporation qualifying as testamentary trustee or exec- 

utor under the provisions of this section shall appoint a process 
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agent and file such appointment with the court as required by G.S. 
98A-4-9(4). (1901, c. 2. s: 93; Rev.,.8. 1193; 1915196, 5. 1 C.5.. 8. 
1180; G.S., s. 55-117; 1955; ¢:,1371, s.1; 1969,,c. 839; 1985, c. 689, s. 


25.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective July 11, 1985, 
substituted “and file such appointment 


with the court as required by GS. 
28A-4-2(4)” for “in the same manner as 
now provided under G.S. 28-186 in the 
case of nonresident executors” at the end 
of the last paragraph of subsection (b). 


§ 55-141. Registered office and registered agent of 
foreign corporation. 


Legal Periodicals. — For civil proce- 
dure note, “North Carolina Adopts the 
Stream of Commerce Theory of Jurisdic- 


tion: A Step in the Right Direction,” see 
20 Wake Forest L. Rev. 737 (1984). 


§ 55-143. Suits against foreign corporations autho- 
rized to transact business in this State. 


Legal Periodicals. — 
For civil procedure note, “North Caro- 
lina Adopts the Stream of Commerce 


Theory of Jurisdiction: A Step in the 
Right Direction,” see 20 Wake Forest L. 
Rev. 737 (1984). 


§ 55-144. Suits against foreign corporations trans- 
acting business in the State without au- 


thorization. 


I. GENERAL CONSIDERATION. 


Conditions Precedent to Valid Ser- 
vice. — 

An explicit prerequisite to the autho- 
rization of substituted service of process 
on the Secretary of State as agent of a 


foreign corporation is that defendant 
must have transacted business in this 
State without a valid certificate of au- 
thority. Dowat, Inc. v. Tiffany Corp., 83 
N.C. App. 207, 349 S.E.2d 610 (1986). 


§ 55-145. Jurisdiction over foreign corporations 
not transacting business in this State. 


CASE NOTES 


I. GENERAL CONSIDERATION. 


This section is alternative ground 
for finding jurisdiction. — As stated 
in § 55-146.1, in addition to the provi- 
sions set out in this Chapter, foreign cor- 
porations may be served with process 
and subjected to the jurisdiction of the 
courts of this State pursuant to applica- 
ble provisions of Chapters 1 and 1A. Fi- 
ber Indus., Inc. v. Coronet Indus., Inc., 
59 N.C. App. 677, 298 S.E.2d 76 (1982). 


This section provides an alternative 
basis for jurisdiction over foreign corpo- 
rations not transacting business within 
this State. JM. Thompson Co. v. Doral 
Mfg. Co., 72 N.C. App. 419 324 S.E.2d 
909, cert. denied, 313 N.C. 603, 330 
S.E.2d 611 (1985). 

Due Process Must Not Be Of- 
fended. — As well as having a statutory 
basis, jurisdiction in the courts of North 
Carolina must not offend due process in 
violation of the Fourteenth Amendment 
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to the United States Constitution. 
Styleco, Inc. v. Stoutco, Inc., 62 N.C. 
App. 525, 302 S.E.2d 888, cert. denied, 
309 N.C. 825, 310 S.E.2d 358 (1983). 

In personam jurisdiction pursuant to 
this section must not be exercised in a 
way that violates the due process clause. 
Tom Togs, Inc. v. Ben Elias Indus. Corp., 
318 N.C. 361, 348 S.E.2d 782 (1986). 

In Personam Jurisdiction. — 

The resolution of a question of in per- 
sonam jurisdiction over a foreign corpo- 
ration, as with any determination of per- 
sonal jurisdiction, involves a two-part 
determination: (1) Does a statutory basis 
for personal jurisdiction exist, and (2) if 
so, does the exercise of this jurisdiction 
violate constitutional due process? How- 
ever, it has been held that long-arm leg- 
islation was intended to make available 
to North Carolina courts the full juris- 
dictional powers permissible under due 
process. Therefore, since the statutory 
authorization for personal jurisdiction is 
coextensive with federal due process, the 
critical inquiry in determining whether 
North Carolina may assert in personam 
jurisdiction over a defendant is whether 
the assertion comports with due process. 
J.M. Thompson Co. v. Doral Mfg. Co., 72 
N.C. App. 419, 324 S.E.2d 909, cert. de- 
nied, 313 N.C. 603, 330 S.E.2d 611 
(1985). 

Plaintiff has the initial burden of 
showing the existence of jurisdic- 
tion. — The burden is met by a prima 
facie showing that jurisdiction is con- 
ferred by the statute. Styleco, Inc. v. 
Stoutco, Inc., 62 N.C. App. 525, 302 
S.E.2d 888, cert. denied, 309 N.C. 825, 
310 S.E.2d 358 (1983). 

Applied in Coastal Chem. Corp. v. 
Guardian Indus., Inc., 63 N.C. App. 176, 
303 S.E.2d 642 (1983); Bush v. BASF 
Wyandotte Corp., 64 N.C. App. 41, 306 
S.E.2d 562 (1983). 

Quoted in Jellen v. Ernest Smith Ins. 
Agency, Inc., 72 N.C. App. 51, 323 
S.E.2d 401 (1984). 

Cited in Southern Case, Inc. v. Man- 
agement Recruiters Int'l, Inc., 544 F. 
Supp. 403 (E.D.N.C. 1982). 


Il. MINIMUM CONTACTS. 


Requirements of Due Process. — 

Whether the exercise of jurisdiction 
under subdivision (a)(1) of this section 
comports with due process hinges on 
whether the nonresident defendant had 
certain “minimum contacts” with North 
Carolina such that the maintenance of 
the suit does not offend traditional no- 
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tions of fair play and substantial justice. 
These contacts cannot be the result of 
the “unilateral activity” of those who 
claim some relationship with the defen- 
dant; rather, it is essential that there be 
some act by which the defendant pur- 
posefully availed itself of the privilege of 
conducting activities within this State. 
Unitrac, S.A. v. Southern Funding 
Corp., 75 N.C. App. 142, 330 S.E.2d 44 
(1985). 

Essential requirements of ‘“mini- 
mum contacts,” etc. — 

The criteria for determining whether 
minimum contacts exist include: (1) The 
quantity of contacts, (2) the nature and 
quality of contacts, (3) the source and 
connection of the cause of action with 
those contacts, (4) the interests of the 
forum state and convenience, and (5) 
whether the defendant invoked benefits 
and protections of law of the forum state. 
Hardin v. DLF Computer Co., 617 F. 
Supp. 70 (W.D.N.C. 1985). 

Service of Abusive Process. — If an 
out-of-state defendant causes abusive 
process to be served upon an in-state 
plaintiff, and the plaintiff subsequently 
sues the defendant in plaintiff’s state, 
the state wherein the alleged abusive 
process was served, on a cause of action 
arising out of such abusive service of 
process, personal jurisdiction exists over 
the out-of-state defendant. Vishay Inter- 
technology, Inc. v. Delta Int'l Corp., 696 
F.2d 1062 (4th Cir. 1982). 

Jurisdiction Held to Exist. — In an 
action to recover a deposit paid pursuant 
to a manufacturing contract, jurisdiction 
existed over defendant foreign corpora- 
tion where plaintiff domestic corpora- 
tion had contracted with it to manufac- 
ture products using components sup- 
plied by plaintiff, and it was contem- 
plated that some of the products would 
be sold in North Carolina. Styleco, Inc. 
v. Stoutco, Inc., 62 N.C. App. 525, 302 
S.E.2d 888, cert. denied, 309 N.C. 825, 
310 S.E.2d 358 (1983). 


III. CONTRACTS MADE OR 
PERFORMED IN STATE. 


Contract Made or to Be Per- 
formed, etc.— 

In accord with Ist paragraph in the 
main volume. See Monroe Hdwe. Co. v. 
Robinson, 621 F. Supp. 1166 (W.D.N.C. 
1985). 

Single Contract Is Sufficient. — 

In accord with lst paragraph in the 
main volume. See Hardin v. DLF Com- 
puter Co., 617 F. Supp. 70 (W.D.N.C. 
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1985); Monroe Hdwe. Co. v. Robinson, 
621 F. Supp. 1166 (W.D.N.C. 1985). 

In accord with 2nd paragraph in origi- 
nal. See Harrelson Rubber Co. v. Dixie 
Tire & Fuels, Inc., 62 N.C. App. 450, 302 
S.E.2d 919 (1983). 

Test for “Performance” under 
Subsection (a)(1). — For a contract to 
be “performed” in this State so as to fall 
under subsection (a)(1), the contract 
must be performed here “to substantial 
degree.” Williams v. Institute for Com- 
putational Studies, 85 N.C. App. 421, 
355 S.E.2d 177 (1987). 

Test for “Making” of Contract un- 
der Subsection (a)(1). — For a contract 
to be made in this State, the last act nec- 
essary to make it a binding obligation 
must be performed in this State. Wil- 
liams v. Institute for Computational 
Studies, 85 N.C. App. 421, 355 S.E.2d 
177 (1987). 

Transaction of Business in this 
State Not Required under Subdivi- 
sion (a)(1). — Subdivision (a)(1) pro- 
vides for jurisdiction over a foreign cor- 
poration whether or not it is transacting 
or has transacted business in this State, 
if the cause of action arises out of any 
contract made in this State. Where 
plaintiff called from North Carolina to 
offer to purchase product, and the writ- 
ten contract was executed in North Car- 
olina, the statutory jurisdiction require- 
ments are satisfied. Collector Cars of 
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Nags Head, Inc. v. G.C.S. Elecs., 82 N.C. 
App. 579, 347 S.E.2d 74 (1986). 

Contract Made in This State if 
Final Act, etc. — 

Under North Carolina law, a contract 
is made in the place where the last act 
necessary to make it binding occurred. 
Tom Togs, Inc. v. Ben Elias Indus. Corp., 
318 N.C. 361, 348 S.E.2d 782 (1986). 

Where the final act necessary to 
make contract binding occurred out- 
side North Carolina, and the con- 
tract was performed entirely outside 
this state, the contract’s connection 
with North Carolina was not so “sub- 
stantial” as to support the exercise of in 
personam jurisdiction by a North Caro- 
lina court consistent with subdivision 
(a)(1) of this section or the due process 
clause. Unitrac, S.A. v. Southern Fund- 
ing Corp., 75 N.C. App. 142, 330 S.E.2d 
44 (1985). 


VI. TORTS. 


Necessary Showing, etc. — 

In accord with original. See Vishay In- 
tertechnology, Inc. v. Delta Int’] Corp., 
696 F.2d 1062 (4th Cir. 1982). 

Telephone and written communi- 
cations initiated by the defendant 
from another state constitute “‘tor- 
tious conduct” occurring within North 
Carolina. Vishay Intertechnology, Inc. 
v. Delta Int'l Corp., 696 F.2d 1062 (4th 
Cir. 1982). 


§ 55-146.1. Alternative jurisdiction over and ser- 
vice of process on foreign corporations. 


CASE NOTES 


Applied in Fiber Indus., Inc. v. Coro- 
net Indus., Inc., 59 N.C. App. 677, 298 
S.E.2d 76 (1982). 


§ 55-154. Transacting business without certificate 


of authority. 


CASE NOTES 


A nonqualifying corporation, 
against which an action is brought in 
this State, may bring a compulsory 
counterclaim in that action. E & E 
Indus., Inc. v. Crown Textiles, Inc., 80 
N.C. App. 508, 342 S.E.2d 397 (1986). 

By suing, in a forum of this State, a 
foreign corporation which has not ob- 


tained a certificate of authority before 
the commencement of the action, a 
North Carolina corporation effectively 
waives any protection this section af- 
fords it from compulsory counterclaims 
asserted by the party sued. E & E 
Indus., Inc. v. Crown Textiles, Inc., 80 
N.C. App. 508, 342 S.E.2d 397 (1986). 
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ARTICLE 11. 


Fees and Taxes. 


§ 55-155. Fees. 


(a) In addition to any taxes prescribed by G.S. 55-156, the Secre- 
tary of State shall collect the following fees and remit them to the 
State Treasurer for the use of the State: 

(1) For filing an application to reserve or register a cor- 
porate name and for filing an application to renew 


such a registration (G.S. 55-12(f) and (h)), ............ $10.00 
(2) For filing a notice of transfer of a reserved corporate 

Na Meta. O0-120))e. (RA, BY BITS SOM te 10.00 
(3) For filing articles of incorporation (G.S. 55-7), ....... 10.00 


(4) For filing an application of a foreign corporation for a 
certificate of authority to transact business in this 
State and issuing a certificate of authority (G.S. 


FD PSS) IO PAT RAD a, PA eT 10.00 
(5) For filing a statement of classification of shares (G.S. 
Epebr AAC OPMP TG esa ic aes os Ae ee Ue DEES EY) 10.00 


(6) For filing a statement of the change of a registered 
office or registered agent, or both, of a domestic or 


foreign corporation (G.S. 55-14, 55-142, 55-153), ..... 5.00 
(7) For filing a notice of resignation of a registered agent 

Crema brididyyeansed caucial Boro Rit aint 5.00 
(8) For filing a notice of resignation of a nonresident 

diréctoraindériG)S. 55-33(a) p20.) ee BL 5.00 
(9) For filing a certificate of reduction of capital (G.S. 

PAO) Lota, ski. AGU SEL. RY. Se a eT ee. 10.00 
(10) For filing articles of amendment (G.S. 55-103), ..... 10.00 


(11) For filing a copy of an amendment to the articles of 
incorporation of a foreign corporation holding a cer- 
tificate of authority to transact business in this 
State(Gis adsl Diedce s.evtedits, dod. sews. wbidiw ali dn. 10.00 

(12) For filing a restated charter (G.S. 55-105), .......... 10.00 

(13) For filing an application of a foreign corporation for 
an amended certificate of authority to transact busi- 
ness in this State and issuing an amended certifi- 


cate of authority (G:iS9 95-149) 0 aio den oe valent 10.00 
(14) For filing articles of merger or consolidation (G.S. 
ip POS em eee ee NOME NNT). vo cunbesscssecseoalacets 10.00 


(15) Repealed by Session Laws 1969, c. 751, s. 45. 

(16) For filing a copy of articles of merger of a foreign 
corporation holding a certificate of authority to 
transact business in this State (G.S. 55-148), ........ 10.00 

(17) For filing a statement setting forth the name and 
address in this State of the registered agent of a 
foreign corporation not transacting business in this 
ETO St AD leche ee tun ee cok stew een sale ak 10.00 

(18) For receiving any service of process as statutory 
agent either of a corporation or of a director of a 
corporation (G.S. 55-15(b), 55-33(d), 55-146), ........ 5.00 
which amount may be recovered from the adverse 
party as taxable costs by the party to the action or 
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proceeding causing such service to be made if such 
arty prevails in the action or proceeding. 
(19) Repealed by Session Laws 1983, c. 713, s. 37, effec- 
tive August 1, 1983. 
(20) Repealed by Session Laws 1969, c. 751, s. 45. 
(21) For filing an application for withdrawal of a foreign 
corporation and issuing a certificate of withdrawal 
(G.S. 55-150), 
(22) For filing articles of voluntary dissolution by direc- 
tors (G.S. 55-116), 
(23) For filing articles of voluntary dissolution by writ- 
ten consent of shareholders (G.S. 55-117), 
(24) For filing articles of voluntary dissolution by action 
of directors and stockholders (G.S. 55-118), 
(25) For filing a statement of revocation of dissolution 
(G.S. 55-120), 
(26) For filing a certificate of completed liquidation 
(G.S. 55-121), 
(27) For preparing and furnishing a copy of any docu- 
ment, instrument or paper filed or recorded relating 
to a corporation (G.S. 55-4(c)): 
For the first page thereof, 
For,each: additional, page}, sacsersdertengp tosgeti. send. 0 
For affixing his certificate and official seal thereto, 
(28) For comparing a copy furnished to him of any docu- 
ment, instrument or paper filed or recorded relating 
to a corporation: 
For. each; page? wu: Stta ah ea (ane 
For affixing his certificate and official seal thereto, 
(29) For filing any other document not herein specifi- 
cally provided for, 


eooeoee woe eee eee rere eer ee eres eeeesreeeeeereeeees eee 


eeoeeeewereese eer se ee eee eee seeereeeeeeeeeeeeeee 


eeoveereereeceoeeeeeeeeeeoeeeeereeeeeeeeeeereere ee eeer 


eeeeeoeeeeeeeeoeeeeeeseeeeseeeeeeeeeeeeeeeee 
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$10.00 


5.00 
5.00 
5.00 
5.00 
5.00 


20 
2.00 


10.00 


(1957, c. 1180; 1967, c. 823, s. 20; 1969, c. 751, ss. 43, 45; c. 797, s. 
4; 1975, 2nd Sess., c. 981, s. 1; 1983, c. 713, ss. 32-35, 37.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective Aug. 1, 1983, in 
subsection (a) substituted “$10.00” for 
“$5.00” in subdivisions (1), (2), (3), (4), 
(5), (9), (10), (11), (12), (13), (14), (16), 
(17), (21), and (29), substituted “$5.00” 


§ 55-156. Taxes. 


for “$3.00” in subdivisions (6) and (18), 
substituted “$5.00” for “$2.00” in subdi- 
visions (25) and (26), and substituted 
“$5.00” for “$1.00” in subdivisions (7) 
and (8), and deleted subdivision (19), 
which read, “For issuing a certificate of 
revocation of authority of a foreign cor- 
poration (G.S. 55-152), . . . 5.00.” 


(a) In addition to any fees prescribed by G.S. 55-155, on filing 
any of the following certificates or papers relative to corporations in 
the office of the Secretary of State, the following taxes shall be 
collected by the Secretary of State, and remitted to the State Trea- 


surer for the use of the State: 


(1) Articles of incorporation: 


For each $1,000 of the total amount of capital stock 


authorized, 
but in no case less than 


weer weer ee eee eee eee eeeeeeeeeeeeeeeeseeeeeeeeeeeoe 


eeeerer ee eer ee ee eee eeseeeeeeereeeeeees 
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HOT MOLE CHAD eRe wie D sce ecedsoésesnuets $1,000 
(2) Articles of amendment which include an authoriza- 
tion to increase capital stock: 


For each $1,000 of the total increase authorized, .... .80 
Ue ECU Se ACSeGETAIL Siu fau sc noe oe sa 'seliw axe tec Vedas 80.00 
Hite Teas 2 TRATED eas 2 oye ee ORO eel copped OY 1,000 
(3) Articles of amendment which do not include an au- 
thorization to increase capital stock ................... 15.00 
CAV RATTIC EM OLAUISSOLUGIOU: ci 60). stays «sacs ceca 20.00 


(5) Application by foreign corporation for certificate of 
authority to transact business in this State: 


For each $1,000 of its authorized capital stock, ...... .80 
Dutin no case less than: ......:.2 cbesanenelt niesoaet) 80.00 
faye gt cep eh Ges Ee Ree eae eae pI eT nN po 1,000 


(6) Articles of merger or consolidation which increase 
the authorized capital stock which the surviving or 
new corporation, domestic or foreign, will have au- 
thority to issue above the aggregate authorized capi- 
tal stock which the constituent domestic corpora- 
tions and constituent foreign corporations autho- 
rized to transact business in this State had author- 
ity to issue: 
For each $1,000 of the total amount of such increase __.80 
DUC 1n.N0,cane less THAN. |, Leh. Ne .mhLe Weck AOL kid eats 80.00 
PITS GAIA el. RASS Os cts oc css viscelae boss's 5 o9OOREs chee 1,000 
(7) Articles of merger or consolidation which do not in- 
crease the authorized capital stock which the surviv- 
ing or new corporation, domestic or foreign, will 
have authority to issue above the aggregate autho- 
rized capital stock which the constituent domestic 
corporations and constituent foreign corporations 
authorized to transact business in this State had 
AMLMOEIGY AOMSSUC, 52 inn. SEY OME JOEPR IPO RA. 40.00 
(1957, c. 1180; 1969, c. 751, s. 42; c. 797, s. 5; 1983, c. 713, ss. 36, 
38.) 


Only Part of Section Set Out.— As__ tuted “$80.00” for “$40.00” in subdivi- 
the rest of the section was not affected sions (a)(1), (a)(2), (a)(5), and (a)(6), sub- 
by the amendment, it is not set out. stituted “$1,000” for “$500.00” in subdi- 

Effect of Amendments. — The 1983 _ vision (a)(5), substituted “$15.00” for 
amendment, effective Aug. 1, 1983, sub- “$40.00” in subdivision (a)(3) and substi- 
stituted “$.80” for “$.40” in subdivisions _ tuted “$20.00” for “$5.00” in subdivision 
(a)(1), (a)(2), (a)(5), and (a)(6), substi- (a)(4). 
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Chapter 55A. 
Nonprofit Corporation Act. 


Article 1. 
General Provisions. 
Sec. 
55A-2. Definitions. 


Article 2. 


Execution and Filing of Certain 
Corporate Documents. 


55A-4. Execution of corporate docu- 
ments for filing; filing, re- 
cording and effectiveness. 


Article 3. 


Formation, Name and Registered 
Office. 


55A-7. Articles of incorporation. 

55A-8.1. Exercise of corporate fran- 
chises not granted. 

55A-9. Organization meeting of direc- 
tors. 

55A-10. Corporate name. 


Article 4. 
Powers and Management. 


55A-15. General powers. 
55A-17.1. Indemnification of directors, 
officers, employees’ or 
agents; general provisions. 
Loans and guaranties. 
Board of directors. 
Number, election and term of 
directors. 
Committees. 
Place and notice of directors’ 
meetings. 
55A-24.2. Director’s adverse interest. 
55A-24.3. Jurisdiction over and service 
on nonresident director. 
55A-25. Officers. 
55A-26.1. Duty of directors and officers 
to corporation. 
55A-26.2. Execution of corporate instru- 
ments; authority and proof. 
55A-27. Books and records. 
55A-28. Shares of stock and certain dis- 


55A-18. 
55A-19. 
55A-20. 


55A-23. 
55A-24. 


Sec. . 
tributions of assets prohib- 
ited. 

55A-28.1. Liability of directors in cer- 
tain cases. 


55A-28.1A. Limited liability. 
55A-28.2. Members’ and directors’ de- 
rivative actions. 


Article 5. 
Members. 
55A-32. Voting. 


Article 6. 
Fundamental Changes. 


55A-35. Procedure to amend charter. 

55A-37. Effect of amendment. 

55A-42.1. Merger or consolidation of do- 
mestic and foreign corpora- 
tions. 

55A-43. Sale, lease, exchange, or mort- 
gage of assets. 


Article 7. 
Dissolution and Liquidation. 


55A-44. Voluntary dissolution. 

55A-53. Power of courts to liquidate and 
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ARTICLE 1. 


General Provisions. 


§ 55A-1. Title. 
CASE NOTES 


Cited in Winfas, Inc. v. Region P 
Human Dev. Agency, 64 N.C. App. 724, 
308 S.E.2d 99 (1983). 


§ 55A-2. Definitions. 


As used in this Chapter, unless the context otherwise requires, 
the term: 

(8) “Nonprofit corporation” means a corporation intended to 
have no income or intended to have income none of which 
is distributable to its members, directors, or officers, except 
as permitted by G.S. 55A-28, and includes all marketing 
associations without capital stock formed under Chapter 
54 of the General Statutes or under any act or acts re- 
placed thereby. (1955, c. 1230; 1959, c. 1161, s. 4; 1985 
(Reg. Sess., 1986), c. 801, s. 1.) 


Only Part of Section Set Out. — As Legal Periodicals. — For note, “The 
the rest of the section was not affected Nonprofit Corporation in North Caro- 
by the amendment, it is not set out. _ lina: Recognizing a Right to Member De- 

Effect of Amendments. — The 1985  ivative Suits,” see 63 N.C.L. Rev. 999 


(Reg. Sess., 1986) amendment, effective (1985). 
October 1, 1986, inserted “except as per- 
mitted by G.S. 55A-28” in subdivision 
(8). 
ARTICLE 2. 


Execution and Filing of Certain Corporate 
Documents. 


§ 55A-4. Execution of corporate documents for fil- 
ing; filing, recording and effectiveness. 


(a) Whenever the provisions of this Chapter require any docu- 
ment relating to a corporation to be executed and filed in accor- 
panes with this section, unless otherwise specifically stated in this 

apter: 

(1) There shall De an original executed document and also one 
conformed copy. 

(2) The said original document shall, if required to be executed 
by the corporation, be signed by the president or a vice- 
president and also by the secretary or an assistant secre- 
tary, with or without the corporate seal. If required to be 
executed by designated individuals each of them shall 


sign. 
(3) Except where the provisions of this Chapter specificall 
require acknowledgment, the said original document shall 
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be verified by each of the individuals signing, whether in a 
representative capacity or otherwise, by a statement under 
oath, made before and certified by an official who is autho- 
rized under the laws of this State to take acknowledg- 
ments, declaring that he signed the said document, that 
the statements therein are true, and, in the case of an 
individual who signed in a representative capacity, declar- 
ing the capacity in which he signed and that he was autho- 
rized so to sign. 


(4) The conformed copy may either extend its conformation 


with the original document through all the verifications 
(or acknowledgments, as the case may be) or may in lieu of 
such extension contain the legend, after the name of the 
signers, substantially as follows: 

“Original duly verified (acknowledged) by all signers.” 


(5) The original document so signed and verified (or acknowl- 


edged, as the case may be), together with the conformed 
copy, shall be delivered to the Secretary of State. Unless he 
finds that it does not conform to law, the Secretary of State 
shall, when the proper taxes and fees have been tendered, 
endorse upon the original the word “filed” and the hour, 
day, month, and year of the filing thereof, and shall file the 
same in his office. The Secretary of State shall thereupon 
immediately compare the copy with the original and if he 
finds that they are identical he shall make upon the con- 
formed copy the same endorsement which appears on the 
original and shall attach to the copy a certificate stating 
that attached thereto is a true copy of the document, desig- 
nated by an appropriate title, filed in his office and show- 
ing the date of such filing. He shall thereupon return the 
copy so certified to the corporation or its representative. 


(6) The copy, certified as aforesaid, shall, within 60 days after 


the receipt by the corporation or its representative, be de- 
livered to the register of deeds of the county wherein the 
corporation has its registered office, and, when the proper 
fees shall have been tendered, it shall be recorded and 
properly indexed in a book to be known as the Record of 
Incorporations. Promptly after recordation, the register of 
deeds shall note the fact of recordation on the said copy and 
return it to the corporation or its representative. 


(1955, c. 12380; 1967, c. 18, s. 2; c. 823, s. 21; 1985 (Reg. Sess., 
1986), c. 801, s. 2.) 


Only Part of Section Set Out.— As ___ days after the receipt by the corporation 
the rest of the section was not affected or its representative, be delivered” for 


by the amendment, it is not set out. “be promptly delivered” near the begin- 
Effect of Amendments. — The 1985 ning of the first sentence of subdivision 
(Reg. Sess., 1986) amendment, effective (g)(6), ry 


October 1, 1986, substituted “within 60 
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ARTICLE 38. 


Formation, Name and Registered Office. 


§ 55A-7. Articles of incorporation. 


(a) The articles of incorporation shall set forth: 
(1) The name of the corporation. 
(2) The period of duration, which may be perpetual. When the 


articles fail to state the period of duration, it shall be con- 
sidered perpetual. 


(3) The purpose or purposes for which the corporation is orga- 


nized. It shall be sufficient to state, either alone or with 
other purposes, that the purpose for which the corporation 
is organized is to engage in any lawful act or activity for 
which corporations may be organized under this Chapter; 
and by such statement all lawful acts and activities for 
corporations organized under this Chapter shall be within 
the purposes of the corporation, subject to any express limi- 
tations. 


(4) If the corporation is to have no members, a statement to 


that effect. 


(5) If the corporation is to have one or more classes of mem- 


bers, any provision which the incorporators elect to set 
forth in the articles of incorporation designating the class 
or classes of members and stating the qualifications and 
rights of the members of each class. 


(6) If the directors or any of them are not to be elected or 


appointed by one or more classes of members, a statement 
of the manner in which such directors shall be elected or 
appointed, in which case provision may be made for their 
election by other designated associations, corporations or 
individuals or by any combination of the votes of such per- 
sons. In lieu thereof, the charter may provide that the 
method of election of directors be left to the bylaws. 


(7) Any provisions, not inconsistent with law, which the incor- 


porators elect to set forth in the charter (including, if de- 
sired, provisions with respect to the relative rights or in- 
terests of the members as among themselves or in the 
property of the corporation, the manner of termination of 
membership in the corporation, the rights, upon such ter- 
mination, of the corporation, the terminated member and 
the remaining members, the transferability or nontrans- 
ferability of memberships, and the distribution of assets on 
liquidation or for subordinating and subjecting the corpo- 
ration to the authority of any head or national association, 
lodge, order, beneficial association, fraternal or beneficial 
society, foundation, federation or other nonprofit corpora- 
tion, society, organization or association). 


(8) The address, including county and city or town, and street 


and number, if any, of its initial registered office, which 
shall be in this State, and the name of its initial registered 
agent at such address. 


(9) The number of persons constituting the initial board of di- 


rectors, by whatever name called, and the names and ad- 
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dresses, including street and number, if any, of the persons 
who are to serve as the initial board. 
(10) The name and address, including street and number, if 
any, of each incorporator. 
(1955, c. 1230; 1957, c. 979, s. 11; 1959, c. 1161, s. 5; 1985 (Reg. 
Sess., 1986), c. 801, ss. 3, 4.) 


Only Part of Section Set Out.— As _ (Reg. Sess., 1986) amendment, effective 
the rest of the section was not affected October 1, 1986, added the second sen- 
by the amendment, it is not set out. tence of subdivision (a)(2) and the sec- 

Effect of Amendments. — The 1985 __— ond sentence of subdivision (a)(3). 


§ 55A-8.1. Exercise of corporate franchises not 
granted. 


The Attorney General may upon his own information or upon 
complaint of a private party bring an action in the name of the 
State to restrain any person from exercising corporate franchises 
not granted. (1985 (Reg. Sess., 1986), c. 801, s. 5.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 


§ 55A-9. Organization meeting of directors. 


After the filing of the articles of incorporation in the office of the 
Secretary of State an organization meeting of the board of directors 
named in the articles of incorporation shall be held, either within or 
without this State, at the call of a majority of the directors, for the 
purpose of adopting bylaws, electing officers and the transaction of 
such other business as may come before the meeting. The directors 
calling the meeting shall give at least three days notice thereof by 
mail to each director so named, which notice shall state the time 
and place of the meeting, unless notice is waived as hereinafter 
provided. Any action permitted to be taken at the organizational 
meeting may be taken without a meeting of the board of directors 
and shall be deemed board action if it complies with the require- 
ments of G.S. 55A-33.1. (1955, c. 1230; 1969, c. 875, s. 2; 1985 (Reg. 
Sess., 1986), c. 801, s. 6.) 


Effect of Amendments. — The 1985 to § 55A-33.1 for a_ reference to 
(Reg. Sess., 1986) amendment, effective § 55A-86 at the end of the section. 
October 1, 1986, substituted a reference 


§ 55A-10. Corporate name. 


(j) The issuance of a corporate charter to any domestic corpora- 
tion shall not authorize the use in this State of the corporate name 
in violation of the rights of any third party under the Federal 
Trademark Act, the Trademark Act of this State, or the common 
law; and the issuance of such charter shall not be a defense to an 
action for violation of any such rights. (1955, c. 1230; 1969, c. 875, s. 
3; 1985 (Reg. Sess., 1986), c. 801, s. 7.) 
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Only Part of Section Set Out. — As Effect of Amendments. — The 1985 
the rest of the section was not affected (Reg. Sess., 1986) amendment, effective 
by the amendment, it is not set out. October 1, 1986, added subsection (j). 


ARTICLE 4. 


Powers and Management. 


§ 55A-15. General powers. 


(a) Every corporation shall have power: 

(1) To have perpetual succession by its corporate name unless 
a limited period of duration is stated in its charter. 

(2) To sue and be sued, complain and defend, in its corporate 
name. 

(3) To have a corporate seal which may be altered at pleasure, 
and to use the same by causing it, or a facsimile thereof, to 
be impressed or affixed or in any other manner reproduced. 

(4) To elect or appoint officers and agents of the corporation, 
and define their duties and fix their compensation. 

(5) To make and alter bylaws, not inconsistent with its charter 
or with the laws of this State, for the administration and 
regulation of the affairs of the corporation. 

(6) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 801, s. 
8, effective October 1, 1986. 

(7) To lend money to its employees and otherwise to assist its 
employees, officers, and directors, subject to the provisions 
of G.S. 55A-18. 

(8) To provide for indemnification in accordance with the pro- 
visions of G.S. 55A-17.1, G.S. 55A-17.2 and G.S. 55A-17.3. 

(9) To cease its corporate activities and surrender its corporate 
franchise. 

(10) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 801, 
s. 11, effective October 1, 1986. 

(11) To pay pensions and establish pension plans, pension 
trusts, bonus plans and other incentive plans for its offi- 
cers, directors and employees. 

(b) In connection with carrying out the purposes stated in its 
charter, and subject to any limitation prescribed by this Chapter or 
in its charter, every corporation shall also have power: 

(1) To purchase, take, receive, lease, take by gift, devise or 
bequest, or otherwise acquire, own, hold, improve, use and 
otherwise deal in and with, real or personal property, or 
any interest therein, wherever situated. 

(2) To sell, convey, mortgage, pledge, lease, exchange, transfer 
and otherwise dispose of all or any part of its property and 
assets. 

(3) To acquire, by purchase, subscription, gift, will or other- 
wise, and to own, hold, vote, use, employ, sell, mortgage, 
lend, pledge, or otherwise dispose of, and otherwise use and 
deal in and with, shares or other interests in, or obliga- 
tions of, domestic or foreign business corporations, associa- 
tions, partnerships or individuals, or direct or indirect obli- 
gations of the United States or of any government, state, 
territory, governmental district or municipality or of any 
instrumentality thereof. 
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(4) To make contracts and incur liabilities, borrow money, is- 
sue its notes, bonds, and other obligations, and secure any 
of its obligations by mortgage or pledge of or other form of 
security upon all or any of its property, franchises and 
income. 

(5) To procure for its benefit insurance on the life or physical or 
mental ability of any employee, including any officer, or, in 
case of a religious, educational, or charitable corporation, 
any sponsor, contributor, student or former student, whose 
death or disability might cause financial loss to the corpo- 
ration, and to this end the corporation has an insurable 
interest in the lives of each of such persons. 

(6) To lend money for its corporate purposes, invest its funds 
from time to time, and take and hold real and personal 
property as security for the payment of funds so loaned or 
invested. 

(7) To conduct its affairs, carry on its operations, and have 
offices and exercise the powers granted by this Chapter 
anywhere in the world. 

(7a) To enter into any arrangement with others for the sharing 
of benefits or union of interests with respect to any trans- 
action, operation or venture which the corporation has 
power to conduct by itself, even if such arrangement in- 
volves sharing or delegation of control of such transaction, 
operation or venture with or to others. 

(8) To have and exercise all powers necessary or convenient to 
effect any or all of the purposes for which the corporation is 
organized. 

(9) To make contributions or gifts to corporations (foreign or 
domestic), trusts, community chests, funds, foundations, or 
associations organized and operated exclusively for reli- 
gious, charitable, literary, scientific, or educational, cul- 
tural or artistic purposes, or for public welfare, or for the 
prevention of cruelty to children or animals, no part of the 
net earnings of which inures to the benefit of any member 
or individual, when such contributions or gifts are autho- 
rized or approved by its boards of directors. 

(10) To enter into contracts of guaranty or suretyship or to 
make other financial arrangements for the benefit of any 
person, firm or corporation. 

(11) To enter into any arrangement with others for the sharing 
of benefits or union of interests with respect to any trans- 
action, operation or venture which the corporation has 
power to conduct by itself, even if such arrangement in- 
volves sharing or delegation of control of such transaction, 
operation or venture with or to others. 


(1955, c. 1230; 1957, c. 783, s. 7; 1969, c. 875, s. 4; 1971, c. 1136, s. 
1; 1977, c. 236, s. 1; c. 663; 1979, c. 1027; 1985, c. 505; 1985 (Reg. 


Sess., 1986), c. 801, ss. 8-14.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set out. 

Effect of Amendments. — The 1985 
amendment, effective July 1, 1985, 
added subdivision (b)(7a). 

The 1985 (Reg. Sess., 1986) amend- 


ment, effective October 1, 1986, in sub- 
section (a) deleted subdivision (6), relat- 
ing to making donations, rewrote subdi- 
visions (7) and (8), deleted subdivision 
(10), relating to the purchase of liability 
insurance incident to the operation of a 
public hospital, and added subdivision 
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(11); and in subsection (b) inserted “or 
other form of security upon” preceding 
“all or any of its property” in subdivision 


(4) and added subdivisions (9) through 
(11). 


§ 55A-17.1. Indemnification of directors, officers, 
employees or agents; general provi- 
sions. 


(a) Subject to any restrictions in its charter, a corporation may 
provide, by bylaw, agreement, vote of board of directors or mem- 
bers, or otherwise, for indemnification of any director or officer or 
former director or officer of the corporation or any person who may 
have served at its request as a director or officer of another corpora- 
tion, partnership, joint venture, trust or other enterprise against 
liabilities and reasonable litigation expenses, including attorneys’ 
fees, incurred by him in connection with any action, suit or proceed- 
ing in which he is made or threatened to be made a party by reason 
of being or having been such director or officer, except in relation to 
matters as to which he shall be adjudged in such action, suit or 
proceeding to have acted in bad faith or to have been liable or guilty 
by reason of willful misconduct in the performance of duty. The 
indemnification authorized by this statute shall be in addition to 
that permitted by G.S. 55A-17.2 and 55A-17.3. 

(d) Expenses incurred by a director, officer, employee or agent in 
defending a civil or criminal action, suit or proceeding may be paid 
by the corporation in advance of the final disposition of such action, 
suit or proceeding as authorized by the board of directors in the 
specific case upon receipt of an undertaking by or on behalf of the 
director, officer, employee or agent to repay such amount unless it 
shall be ultimately determined that he is entitled to be indemnified 
by the corporation as authorized in G.S. 55A-17.2 or 55A-17.3 or as 
authorized in any bylaw, agreement, vote of board of directors or 
members, or other arrangement permitted by this section. (1977, c. 
236, s. 2; 1985 (Reg. Sess., 1986), c. 801, ss. 15, 16.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, rewrote subsection (a) 
and substituted “G.S. 55A-17.2 or 
55A-17.3 or as authorized in any bylaw, 
agreement, vote of board of directors or 
members, or other arrangement permit- 


ted by this section” for “this section, or 
in G.S. 55A-17.2 or 55A-17.3, or by any 
bylaw, agreement, vote of board of direc- 
tors or members, or otherwise” at the 
end of subsection (d). 

Legal Periodicals. — 

For note, “The Nonprofit Corporation 
in North Carolina: Recognizing a Right 
to Member Derivative Suits,” see 63 
N.C.L. Rev. 999 (1985). 


§ 55A-17.3. Indemnity for litigation expenses in 
corporate action. 


Legal Periodicals. — For note, “The 
Nonprofit Corporation in North Caro- 
lina: Recognizing 2 Right to Member De- 


rivative Suits,” see 63 N.C.L. Rev. 999 
(1985). 
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§ 55A-18. Loans and guaranties. 


No loan, guaranty or other form of security shall be made or 
provided by a corporation to or for the benefit of its directors or 
officers, except that loans, guaranties or other forms of security 
may be made to full-time employees of the corporation who are also 
directors or officers by action of its board of directors in accordance 
with G.S. 55A-24.2(b)(1). (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 
801, s. 17.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, rewrote this section. 


§ 55A-19. Board of directors. 


(a) Subject to the provisions of the charter, the bylaws or agree- 
ments between the members otherwise lawful, the business and 
affairs of a corporation shall be managed by a board of directors. 

(b) No limitation upon the authority which the directors would 
have in the absence of such limitation, whether contained in the 
charter or the bylaws or otherwise, shall be effective against other 
persons without actual knowledge of such limitation. 

(c) The directors need not be residents of this State or members of 
the corporation unless the charter or the bylaws so require. The 
charter or the bylaws may prescribe other qualifications for direc- 
tors. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 18.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, rewrote this section. 


§ 55A-20. Number, election and term of directors. 


(c) The first board of directors shall consist of those named in the 
articles of incorporation. Thereafter, directors shall be elected or 
appointed or designated ex officio in the manner and for the terms 
provided in the charter or bylaws. Directors to be elected by mem- 
bers shall be elected by the members entitled to vote at the first 
meeting of the members held for that purpose and at each subse- 
quent annual meeting of the members. Such election may be by 
mail if the bylaws so provide. Each director shall hold office for the 
term for which he is elected or appointed and until his successor 
shall have been elected or appointed and qualified. 

(d) Directors may be divided into classes and the terms of office of 
the several classes need not be uniform. 

(e) If any member so demands, election of directors by the mem- 
bers igs be by ballot, unless the charter or the bylaws otherwise 
provide. 

(1955, c. 1230; 1973, c. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 
801, ss. 19-21.) 


Only Part of Section Set Out.— As _ (Reg. Sess., 1986) amendment, effective 
the rest of the section was not affected October 1, 1986, rewrote subsection (c), 
by the amendment, it is not set out. deleted the second sentence of subsec- 

Effect of Amendments. — The 1985 _ tion (d), which read “Each director shall 
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elected or appointed and until his suc- 
cessor shall have been elected or ap- 
pointed and qualified”, and in subsection 
(e) inserted “If any member so demands” 


NONPROFIT CORPORATION ACT 
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Legal Periodicals. — For note, “The 
Nonprofit Corporation in North Caro- 
lina: Recognizing a Right to Member De- 
rivative Suits,” see 63 N.C.L. Rev. 999 
(1985). 


at the beginning thereof and inserted a 
comma following “shall be by ballot.” 


§ 55A-23. Committees. 


(a) Unless otherwise provided in the charter or bylaws, the board 
of directors, by resolution adopted by a majority of the number of 
directors then in office may designate one or more committees each 
of which shall consist of two or more directors, which committees, to 
the extent provided in such resolution, in the charter or in the 
bylaws of the corporation, shall have and exercise the authority of 
the board of directors in the management of the corporation, except 
that no such committee shall have authority as to the following 
matters: 

(1) The dissolution, merger or consolidation of the corporation; 
the amendment of the charter of the corporation; or the 
sale, lease or exchange of all or substantially all of the 
property of the corporation. 

(2) The designation of any such committee or the filling of 
vacancies in the board of directors or in any such commit- 


tee. 

(3) The amendment or repeal of the bylaws, or the adoption of 
new bylaws. 

(4) The amendment or repeal of any resolution of the board 
which by its terms shall not be so amendable or repealable. 

(5) The fixing of compensation of the directors for serving on 
the board or on any such committee. 

(c) Any committee, or any member thereof may be discharged or 
removed by action of a majority of the board of directors pursuant to 
the provisions of G.S. 55A-22 or 55A-33.1. The designation of any 
committee and the delegation thereto of authority shall not operate 
to relieve the board of directors or any member thereof, of any 
responsibility or liability imposed upon it or him by law; and any 
resolutions adopted or other action taken by any such committee 
within the scope of the authority delegated to it by the board of 
directors shall be deemed for all purposes to be adopted or taken by 
the board of directors. (1955, c. 1230; 1969, c. 875, s. 5; 1985 (Reg. 
Sess., 1986), c. 801, ss. 22, 23.) 


Only Part of Section Set Out.— As and in_ subsection (c) substituted 


the rest of the section was not affected 
by the amendment, it is not set out. 
Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, added subdivision (a)(5) 


“55A-33.1” for “55A-86” at the end of the 
first sentence and added the language 
beginning “and any resolutions adopted” 
at the end of the second sentence. 


191 


§55A-24 1988 CUMULATIVE SUPPLEMENT §55A-24.2 


§ 55A-24. Place and notice of directors’ meetings. 


(c) Regular meetings of the board of directors may be held with 
or without notice, as prescribed in the bylaws. Special meetings of 
the board of directors shall be held upon such notice as is provided 
in the bylaws, or in the absence of any such provision, upon notice 
sent by any usual means of communication not less than five days 
before the meeting. Attendance of a director at any meeting shall 
constitute a waiver of notice of such meeting, except where a direc- 
tor attends a meeting for the express purpose of objecting to the 
transaction of any business because the meeting is not lawfully 
called or convened. Neither the business to be transacted at, nor the 
purpose of, any regular or special meeting of the board of directors 
need be specified in the notice or waiver of notice of such meeting 
unless required by the bylaws. Notice of an adjourned meeting need 
not be given if the time and place are fixed at the meeting adjourn- 
ing and if the period of adjournment does not exceed 10 days in any 
one adjournment. 

(d) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 801, s. 
25, effective October 1, 1986. (1955, c. 1230; 1985 (Reg. Sess, 1986), 
c..301, SS21245'.20>) 


Only Part of Section Set Out.— As October 1, 1986, rewrote subsection (c) 
the rest of the section was not affected and deleted subsection (d), relating to 
by the amendment, it is not set out. specifications in the notice or written 

Effect of Amendments. — The 1985 _ waiver of notice of a meeting or the pur- 
(Reg. Sess., 1986) amendment, effective pose thereof. 


§ 55A-24.2. Director’s adverse interest. 


(a) A corporation may, by action of its board of directors or other- 
wise, compensate its directors for their services as directors, sala- 
ried officers or otherwise. 

(b) No corporate transaction in which a director has an adverse 
interest is either void or voidable by virtue of the adverse interest, 
if: 

(1) With knowledge on the part of the other directors of such 
adverse interest, the transaction is approved in good faith 
by a majority, not less than two, of the disinterested direc- 
tors present even though less than a quorum, irrespective 
of the participation of the adversely interested director in 
the approval, or if 

(2) In the case of a corporation with members, after full disclo- 
sure of all the material facts to all the members, the trans- 
action is specifically approved by a vote of the majority of 
the votes entitled to be cast by the members other than 
votes entitled to be cast by the adversely interested direc- 
tors or by members controlled by the adversely interested 
directors, or if 

(3) The adversely interested party proves that the transaction 
was just and reasonable to the corporation at the time 
when entered into or approved. In the case of compensation 
paid or voted for services of a director as director or as 
officer or employee the standard of what is “just and rea- 
sonable” is what would be paid for such services at arm’s 
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length under competitive conditions. (1985 (Reg. Sess., 
1986), c. 801, s. 26.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 


§ 55A-24.3. Jurisdiction over and service on non- 
resident director. 


(a) Every nonresident of this State who shall become a director of 
a domestic corporation shall by becoming such director be subjected 
to the jurisdiction of the courts of this State in all actions or pro- 
ceedings brought therein by, or on behalf of, or against said corpo- 
ration in which said director is a necessary or proper party, or in 
any action or proceeding by members or creditors against said di- 
rector for violation of his duty as director. Every nonresident who is 
a director of a domestic corporation as of October 1, 1986 shall be 
likewise so subject to the jurisdiction of the courts of this State 
unless he shall, on or before January 1, 1987, resign his office and 
file in the office of the Secretary of State a notice of such resigna- 
tion. 

(b) Every nonresident by serving as a director of a domestic cor- 
poration at any time after January 1, 1987, shall be subject to the 
jurisdiction of the courts of this State in any action or proceeding 
for violation of his duty while in office. 

(c) Every resident in this State who shall become a director of a 
domestic corporation and thereafter removes his residence from 
this State shall be subject to the jurisdiction of the courts of this 
State in all actions or proceedings brought therein by, or on behalf 
of, or against said corporation in which said director is a necessary 
or proper party, or in any action or proceeding by members or credi- 
tors against said director for violation of his duty as a director. 

(d) In all actions or proceedings wherein a director or former 
director is made a party and cannot with due diligence be found 
within the State, service of process, notice or demand on said direc- 
tor or former director shall be made by mailing or otherwise deliv- 
ering duplicate copies thereof to the Secretary of State, who shall be 
deemed to have been constituted the process agent of such director 
or former director by the act of such director in becoming a director 
or continuing as director after January 1, 1987. When such copies 
are to be delivered to the Secretary of State the procedure to be 
followed shall be, as against such director or former director, sub- 
stantially the same as that set forth in G.S. 55A-68 relating to 
service on foreign corporations by serving the Secretary of State, 
and service made pursuant to such procedure shall have the same 
legal force and validity as if the service had been made personally 
in this State. (1985 (Reg. Sess., 1986), c. 801, s. 27.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 
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§ 55A-25. Officers. 


(a) Every corporation organized under this Chapter shall have 
such officers with such titles and duties as shall be stated in the 
bylaws and as may be necessary to enable it to sign instruments 
and to conduct its business in compliance with this Chapter. Any 
number of offices may be held by the same person and any one office 
may be held collectively by one or more persons unless the charter 
or bylaws otherwise provide, but no officer may act in more than 
one capacity where action of two or more officers is required. When- 
ever a specific office is referred to in this Chapter, it shall be 
deemed to include any person who, individually or collectively with 
one or more persons, holds or occupies such office. 

(b) All officers and agents of the corporation, as between them- 
selves and the corporation, shall have such authority and perform 
such duties in the management of the corporation as may be pro- 
vided either specifically or generally in the bylaws, or as may be 
determined by action of the board of directors not inconsistent with 
the bylaws. 

(c) The chief executive officer has authority to institute or defend 
legal proceedings when the directors are deadlocked. (1955, c. 1230; 
1985 (Reg. Sess., 1986), c. 801, s. 28.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, rewrote this section. 


§ 55A-26.1. Duty of directors and officers to corpo- 
ration. 


Officers and directors shall be deemed to stand in a fiduciary 
relation to the corporation and to its members, if any, and shall 
discharge the duties of their respective positions in good faith, and 
with that diligence and care which ordinarily prudent men would 
exercise under similar circumstances in like positions. (1985 (Reg. 
Sess., 1986), c. 801, s. 29.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 


§ 55A-26.2. Execution of corporate instruments; 
authority and proof. 


(a) Notwithstanding anything to the contrary in the charter or 
bylaws, any deed, mortgage, contract, note, evidence of indebted- 
ness, proxy, or other instrument in writing, or any assignment or 
endorsement thereof, whether heretofore or hereafter executed, 
when signed in the ordinary course of business on behalf of a corpo- 
ration by its president, a vice-president or an assistant vice-presi- 
dent and attested or countersigned by its secretary or an assistant 
secretary, not acting in dual capacity, shall with respect to the 
rights of innocent third parties, be as valid as if executed pursuant 
to authorization from the board of directors, unless the instrument 
reveals on its face a potential breach of fiduciary obligation. The 
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foregoing shall not apply to parties who had actual knowledge of 
lack of authority or of a breach of fiduciary obligation or to the 
execution of corporate securities which are required, by corporate 
regulations or resolutions formally adopted, to be signed or counter- 
signed by a transfer agent or registrar who has agreed to act in that 
capacity. 

(b) Any instrument purporting to create a security interest in 
personal property of a corporation, is sufficiently executed on behalf 
of the corporation if heretofore or hereafter signed in his official 
capacity by the president, a vice-president, an assistant vice-presi- 
dent, the secretary, an assistant secretary, the treasurer, or an 
assistant treasurer. Any instrument so executed shall, with respect 
to the rights of innocent holders, be as valid as if authorized by the 
board of directors and upon acknowledgment may be ordered to 
registration as provided by law. 

(c) Deeds, mortgages, contracts, notes, evidences of indebtedness 
and other instruments purporting to be executed, heretofore or 
hereafter, by a corporation, foreign or domestic, and bearing a seal 
which purports to be the corporate seal, setting forth the name of 
the corporation engraved, lithographed, printed, stamped, 
impressed upon, or otherwise affixed to the instrument, are prima 
facie evidence that the seal is the duly adopted corporate seal of the 
corporation, that it has been affixed as such by a person duly autho- 
rized so to do, that such instrument was duly executed and signed 
by persons who were officers or agents of the corporation acting by 
authority duly given by the board of directors, that any such instru- 
ment is the act of the corporation, and shall be admissible in evi- 
dence without further proof of execution. 

(d) The provisions of the foregoing subsections of this section 
shall apply to all instruments therein mentioned executed on behalf 
of foreign corporations when their authorization, admissibility in 
evidence or legal effect is challenged in any action or other proceed- 
ing in this State. 

(e) Nothing in this section shall be deemed to exclude the power 
of any corporate representatives to bind the corporation pursuant to 
express, implied or apparent authority, ratification, estoppel or oth- 
erwise. 

(f) Nothing in this section shall relieve corporate officers from 
liability to the corporation or from any other liability that they may 
have incurred from any violation of their actual authority. (1985 
(Reg. Sess., 1986), c. 801, s. 30.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 


§ 55A-27. Books and records. 


Each corporation shall keep correct and complete books and 
records of account and shall keep minutes of the proceedings of its 
members, board of directors, and committees having any of the 
authority of the board of directors. It shall keep at its registered 
office or principal office in this State a record of the names and 
addresses of its members entitled to vote and make keep all other 
books, records, and minutes without this State. All books and 
records of a corporation may be inspected and copied by any mem- 
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ber, or his agent or attorney, for any proper purpose at any reason- 
able time. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 31.) 


Effect of Amendments. — The 1985 Nonprofit Corporation in North Caro- 
(Reg. Sess., 1986) amendment, effective lina: Recognizing a Right to Member De- 
October 1, 1986, inserted “and copied” in _rivative Suits,” see 63 N.C.L. Rev. 999 
the last sentence. (1985). 

Legal Periodicals. — For note, “The 


§ 55A-28. Shares of stock and certain distributions 
of assets prohibited. 


(a) A corporation shall neither authorize nor issue shares of 
stock. 

(b) No distribution of assets of a corporation shall be made to its 
members, directors or officers except as provided in subsection (c) or 
(d) of this section. 

(c) A corporation may pay reasonable amounts to its members, 
directors or officers for services rendered or other value received, 
may confer benefits upon its members in conformity with its pur- 
poses, and may make distributions upon dissolution or final liqui- 
dation as permitted by this Chapter. 

(d) Subject to the provisions of subsection (e), a corporation may 
make distributions to any organization that: (i) is a corporation 
organized under this Chapter or (ii) qualifies as an exempt organi- 
zation (foreign or domestic) under Section 501(c) (3) of the Internal 
Revenue Code of 1954 or corresponding provisions of any subse- 
quent federal tax laws. 

(e) A corporation shall not make distributions to members under 
subsection (d) of this section if at the time of or as a result of such 
distribution: 

(1) There is reasonable ground for believing that the corpora- 
tion would be unable to meet its obligations as they be- 
come due in the ordinary course of business, or 

(2) The liabilities of the corporation would exceed the fair 
present value of its assets. (1955, c. 1230; 1985 (Reg. Sess., 
1986), c. 801, s. 32.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986), amendment, effective 
October 1, 1986, rewrote this section. 


§ 55A-28.1. Liability of directors in certain cases. 


(a) The liabilities imposed by this section are in addition to any 
other liabilities imposed by law upon directors of a corporation. 

(b) Directors of a corporation who vote for or assent to any distri- 
bution of the assets of a corporation contrary to the provisions of 
this Chapter or contrary to any lawful restrictions contained in the 
charter or bylaws shall be jointly and severally liable to the corpo- 
ration for the amount of such distribution. 

(c) The liability of directors for violation of subsection (b) of this 
section shall not exceed the debts, obligations and liabilities exist- 
ing at the time of the violation which are not thereafter paid and 
discharged, plus any loss sustained from the violation by members 
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at the time of the violation other than the members receiving the 
payment in question. 

(d) The directors of a corporation who vote for or assent to any 
distribution of assets of a corporation during the liquidation of the 
corporation without the payment and discharge of, or making ade- 
quate provision for, all known or reasonably ascertainable debts, 
obligations, and liabilities of the corporation shall be jointly and 
severally liable to the corporation for the value of such assets which 
are distributed, to the extent that such debts, obligations and liabil- 
ities of the corporation are not thereafter paid and discharged. 

(e) The directors of a corporation who vote for or assent to the 
making of any loan or guaranty or other form of security in viola- 
tion of G.S. 55A-18 shall be jointly and severally liable to the corpo- 
ration for the repayment or return of the money or value loaned, 
with interest thereon at the rate of six percent (6%) a year until 
paid, or for any liability of the corporation upon the guaranty. 

(f) A director of a corporation who is present at a meeting of its 
board of directors at which action on any corporate matter is taken 
shall be presumed to have assented to the action taken unless his 
contrary vote is recorded or his dissent is otherwise entered in the 
minutes of the meeting or unless he shall file his written dissent to 
such action with the person acting as the secretary of the meeting 
before the adjournment thereof or shall forward such dissent by 
registered mail to the secretary of the corporation immediately af- 
ter the adjournment of the meeting. Such right to dissent shall not 
apply to a director who voted in favor of such action. If action taken 
by an executive committee is not thereafter formally considered by 
the board, a director may dissent from such action by filing his 
written objection with the secretary of the corporation with reason- 
able promptness after learning of such action. 

(g) A director shall not be liable under subsection (b) or (d) of this 
section if he relied and acted in good faith and reasonably upon 
financial statements of the corporation represented to him to be 
correct and to be based upon generally accepted principles of sound 
accounting practice by the president or the officer of such corpora- 
tion having charge of its books of account, or certified by an inde- 
pendent public accountant or by a certified public accountant or 
firm of such accountants to fairly reflect the financial condition of 
such corporation. 

(h) Any director who is held liable upon and pays a claim as- 
serted against him under or pursuant to this section for the unlaw- 
ful distribution of assets shall be entitled to reimbursement or ex- 
oneration from the recipients who accepted or received any such 
distribution, knowing such distribution to have been made in viola- 
tion of this section, in proportion to the amounts received. 

(i) Any director against whom a claim shall be asserted under or 
pursuant to this section shall be entitled to contribution from the 
other directors who voted for or assented to the action upon which 
the claim is asserted and in any action against him shall, on mo- 
tion, be entitled to have such directors made parties defendant. 

(j) Except where the properties of a corporation are being admin- 
istered in liquidation, or under court supervision for the benefit of 
creditors, or in the event that the official administering such prop- 
erties refuses to bring an action for violation of this section, any 
creditor damaged by a violation of this section may in one action 
obtain judgment against the corporation and enforce the liability of 
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one or more of the directors to the corporation imposed by this 
section to the extent necessary to satisfy his claim, or he may in a 
separate action obtain such judgment and then enforce such liabil- 
ity. 

“iy No action shall be brought against the directors for liability 
under this section after three years from the time when the cause of 
action was discovered or ought to have been discovered. (1985 (Reg. 
Sess., 1986), c. 801, s. 33.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 


§ 55A-28.1A. Limited lability. 


(a) A person serving as a director, trustee, or officer of a non- 
profit corporation shall be immune individually from civil lability 
for monetary damages, except to the extent covered by insurance, 
for any act or failure to act arising out of this service, except where 
the person: 

(1) Is compensated for his services beyond reimbursement for 
expenses, 

(2) Was not acting within the scope of his official duties, 

(3) Was not acting in good faith, 

(4) Committed gross negligence or willful or wanton miscon- 
duct that resulted in the damage or injury, 

(5) Derived an improper personal financial benefit from the 
transaction, 

(6) Incurred the liability from the operation of a motor vehicle, 


or 
(7) Is defendant in an action brought under G.S. 55A-28.1 or 
G.S. 55A-28.2. 

(b) The immunity in subsection (a) is personal to the directors, 
trustees and officers, and does not immunize the corporation for 
liability for the acts or omissions of the directors, trustees, or offi- 
cers. (1987, c. 799, s. 3.) 


Editor’s Note. — Session Laws 1987, causes of action arising on or after that 
c. 799, s. 4 makes this section effective date. 
October 1, 1987, and applicable only to 


§ 55A-28.2. Members’ and directors’ derivative ac- 
tions. 


(a) An action may be brought in this State in the right of any 
domestic or foreign corporation by a director or member, if any, of 
such corporation; provided that, in the case of a suit by a member, 
the plaintiff or plaintiffs must allege, and it must appear, that each 
plaintiff was a member at the time of the transaction of which he 
complains. | 

(b) The complaint shall allege with particularity the efforts, if 
any, made by the plaintiff to obtain the action he desires from the 
directors or comparable authority and the reasons for his failure to 
obtain the action or for not making the effort. 

(c) Such action shall not be discontinued, dismissed, compro- 
mised or settled without the approval of the court. If the court shall 
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determine that the interests of the members or of the creditors of 
the corporation, will be substantially affected by such discontinu- 
ance, dismissal, compromise or settlement, the court, in its discre- 
tion, may direct that notice, by publication or otherwise, shall be 
given to such members or creditors whose interests it determines 
will be so affected. If notice is so directed to be given, the court may 
determine which one or more of the parties to the action shall bear 
the expense of giving the same, in such amount as the court shall 
determine and find to be reasonable in the circumstances, and the 
amount of such expense shall be awarded as costs of the action. 

(d) If the action on behalf of the corporation is successful, in 
whole or part, whether by means of a compromise and settlement or 
by a judgment, the court may award the plaintiff the reasonable 
expenses of maintaining the action, including reasonable attorneys’ 
fees, and shall direct the plaintiff to account to the corporation for 
the remainder of any proceeds of the action. 

(e) In any such action the court, upon final judgment and a find- 
ing that the action was brought without reasonable cause, may 
require the plaintiff or plaintiffs to pay to the defendant or defen- 
dants the reasonable expenses, including attorneys’ fees, incurred 
by them in the defense of the action. (1985 (Reg. Sess., 1986), c. 801, 
s. 34.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 


ARTICLE 5. 


Members. 


§ 55A-29. Members. 


Legal Periodicals. — For note, “The _rivative Suits,” see 63 N.C.L. Rev. 999 
Nonprofit Corporation in North Caro- (1985). 
lina: Recognizing a Right to Member De- 


§ 55A-32. Voting. 


(a) The right of the members, or any class or classes of members, 
to vote may be limited, enlarged or denied to the extent specified in 
the charter or in the initial bylaws adopted by the directors or in 
any bylaws adopted by the members. Unless so limited, enlarged or 
denied, each member, regardless of class, shall be entitled to one 
vote on each matter submitted to a vote of members. 

(1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 35.) 


Only Part of Section Set Out.— As October 1, 1986, added “or in the initial 
the rest of the section was not affected bylaws adopted by the directors or in 
by the amendment, it is not set out. any bylaws adopted by the members” at 

Effect of Amendments. — The 1985 the end of the first sentence of subsec- 
(Reg. Sess., 1986) amendment, effective tion (a). 
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ARTICLE 6. 


Fundamental Changes. 


§ 55A-35. Procedure to amend charter. 


(a) Amendments to the charter shall be made in the following 
manner: 

(1) Where there are members having voting rights, the board 
of directors shall adopt a resolution setting forth the pro- 
posed amendment, and, except as otherwise provided in 
this paragraph, directing that it be submitted to a vote at a 
meeting of members having voting rights, which may be 
either an annual or a special meeting. In lieu thereof, a 
resolution setting forth a proposed amendment and re- 
questing its submission to such a meeting may be approved 
in writing by the number or proportion of members enti- 
tled to call a members’ meeting pursuant to G.S. 55A-30(c). 
Written or printed notice setting forth the proposed 
amendment or a summary of the changes to be effected 
thereby shall be given to each member entitled to vote at 
such meeting within the time and in the manner provided 
in this Chapter for the giving of notice of meetings of mem- 
bers. The proposed amendment shall be adopted upon re- 
ceiving at least two thirds of the votes entitled to be cast by 
members present or represented by proxy at such meeting. 

(2) Where there are no members, or no members having voting 
rights, an amendment shall be adopted at a meeting of the 
board of directors upon receiving the vote of a majority of 
the directors in office. 

(3) Before the action required by G.S. 55A-9, amendments to 
the charter may be made, either by the directors named 
therein or by the incorporators, by preparing and deliver- 
ing to the Secretary of State articles of amendment com- 
plying with the provisions of G.S. 55A-36. 

(c) At any time before delivery of the articles of amendment to 
the Secretary of State the board of directors may, in its discretion, 
abandon an amendment if so empowered in the resolutions of the 
members adopting the amendment. (1955, c. 1230; 1981, c. 372; 
1985 (Reg. Sess., 1986), c. 801, ss. 36, 37.) 


Only Part of Section Set Out. — As The 1985 (Reg. Sess., 1986) amend- 
the rest of the section was not affected ment, effective October 1, 1986, added 


by the amendment, it is not set out. subdivision (a)(3) and subsection (c). 
Effect of Amendments. — 


§ 55A-37. Effect of amendment. 
(1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 38.) 


Only Part of Section Set Out.— As_ (Reg. Sess., 1986) amendment, effective 
the rest of the section was not affected October 1, 1986, rewrote the catchline to 
by the amendment, only the catchline is this section, which formerly read “Effect 


set out. of certificate of amendment.” 
Effect of Amendments. — The 1985 
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§ 55A-42.1. Merger or consolidation of domestic 
and foreign corporations. 


(c) If the surviving or new corporation, as the case may be, is a 
corporation of any state other than this State, it shall comply with 
the provisions of this Chapter with respect to foreign corporations if 
it is to transact business in this State; and if after the merger or 
consolidation it transacts no business in this State the courts of this 
State shall have jurisdiction in actions to enforce any obligation of 
any constituent corporation of this State arising out of the merger 
or consolidation or out of any act or omission of such constituent 
corporation prior to or contemporaneous with the merger or consoli- 
dation, and process therein may be served as provided in GS. 


55A-68. 
(1973, c. 314, s. 4; 1985 (Reg. Sess., 1986), c. 801, s. 39.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, inserted “the merger or 


consolidation or out of” preceding “any 
act or omission” and inserted “or con- 
temporaneous with” preceding “the 
merger or consolidation” near the end of 
subsection (c). 


§ 55A-43. Sale, lease, exchange, or mortgage of as- 
sets. 


(a) A mortgage of or other security interest in all or any part of 
the property of a corporation may be made by authority of the board 
of directors without authorization of the members, unless otherwise 
provided in the charter or the bylaws. 

(b) Any other sale, lease, exchange or other disposition of all, or 
substantially all, the property and assets of a corporation may be 
made upon such terms and conditions and for such consideration, 
which may consist in whole or in part of money or property, real or 
personal, including shares of any corporation for profit, domestic or 
foreign, as may be authorized in the following manner: 

(1) Where there are members having voting rights, the board 
of directors shall adopt a resolution recommending such 
sale, lease, exchange or other disposition and directing 
that it be submitted to a vote at a meeting of members 
having voting rights, which may be either an annual or a 
special meeting. Written or printed notice stating that the 
purpose, or one of the purposes, of such meeting is to con- 
sider the sale, lease, exchange or other disposition of all, or 
substantially all, the property and assets of the corporation 
shall be given to each member entitled to vote at such 
meeting, within the time and in the manner provided by 
this Chapter for the giving of notice of ‘meetings of mem- 
bers. At such meeting the members may authorize such 
sale, lease, exchange or other disposition and may fix, or 
may authorize the board of directors to fix, any or all of the 
terms and conditions thereof and the consideration to be 
received by the corporation therefor. Such authorization 
shall require the vote of at least two thirds of the votes 
entitled to be cast by members present or represented by 
proxy at such meeting. After such authorization by a vote 
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of members, the board of directors, nevertheless, may, if so 
empowered by such authorization of the members, aban- 
don such sale, lease, exchange or other disposition of as- 
sets, subject to the rights of third parties under any con- 
tracts relating thereto, without further action or approval 
by members. 

(2) Where there are no members, or no members having voting 
rights, a sale, lease, exchange or other disposition of all, or 
substantially all, the property and assets of a corporation 
shall be authorized upon receiving the vote of a majority of 
the directors in office. (1955, c. 1230; 1985 (Reg. Sess., 
1986), c. 801, s. 40.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, designated the original 
section as subsection (b) and added sub- 
section (a). In subsection (b) the amend- 
ment substituted “Any other” for “A” at 


guage and substituted “sale, lease, ex- 
change or other disposition” for “sale, 
lease, exchange, mortgage, pledge or 
other disposition” throughout the intro- 
ductory language and subdivisions (1) 
and (2). 


the beginning of the introductory lan- 


ARTICLE 7. 


Dissolution and Liquidation. 


§ 55A-44. Voluntary dissolution. 


(b) Upon the adoption of such resolution by the members, or by 
the board of directors where there are no members or no members 
having voting rights, the corporation shall cease to conduct its af- 
fairs except insofar as may be necessary for the winding up thereof, 
shall immediately cause a notice of the proposed dissolution to be 
mailed to each known creditor of the corporation, and such notice 
shall be published once a week for four successive weeks in a news- 
paper published in the county wherein the corporation has its regis- 
tered office, and, if there be no newspaper published in such county, 
then in some newspaper of general circulation in such county. The 
corporation shall proceed to collect its assets and apply and distrib- 
ute them as provided in this Chapter. The corporation may follow 
the same procedure upon the expiration of any period of duration to 
which it is limited by its charter. (1955, c. 1230; 1973, c. 314, s. 5; 
1985 (Reg. Sess., 1986), c. 801, s. 41.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendmehts. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, divided the former first 
sentence of subsection (b) into the 
present first and second sentences 


thereof, added the language beginning 
“such notice shall be published once a 
week” at the end of the present first sen- 
tence of subsection (b), and added “The 
corporation” at the beginning of the 
present second sentence of subsection 
(b). 
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§ 55A-45. Distribution of assets. 


Legal Periodicals. — For note, “The __rivative Suits,” see 63 N.C.L. Rev. 999 
Nonprofit Corporation in North Caro- (1985). 
lina: Recognizing a Right to Member De- 


CASE NOTES 


Quoted in Hornets Nest Girl Scout 
Council, Inc. v. Cannon Found., Inc., 79 
N.C. App. 187, 339 S.E.2d 26 (1986). 


§ 55A-50. Involuntary dissolution in action by At- 
torney General. 


Legal Periodicals. — to Member Derivative Suits,” see 63 
For note, “The Nonprofit Corporation N.C.L. Rev. 999 (1985). 
in North Carolina: Recognizing a Right 


§ 55A-51. Duties of Attorney General with respect 
to actions for involuntary dissolution. 


Legal Periodicals. — to Member Derivative Suits,” see 63 
For note, “The Nonprofit Corporation N.C.L. Rev. 999 (1985). 
in North Carolina: Recognizing a Right 


§ 55A-53. Power of courts to liquidate and decree 
involuntary dissolution or to grant 
other relief. 


(a) The superior court shall have power to liquidate the assets 
and affairs of a corporation: 
(1) In an action by a member or director when it is made to 
appear: 

a. That the directors are deadlocked in the management of 
the corporate affairs and that irreparable injury to the 
corporation or the public is being suffered or is threat- 
ened by reason thereof, and either that the members 
are unable to break the deadlock or there are no mem- 
bers having voting rights; or 

b. That the acts of the directors or those in control of the 
corporation are illegal, oppressive or fraudulent; or 

c. That the corporate assets are being misapplied or 
wasted; or 

d. That the corporation is unable to carry out its purposes. 

(2) In an action by a creditor: 

a. When the claim of the creditor has been reduced to judg- 
ment and an execution thereon has been returned un- 
satisfied; or 

b. When the corporation has admitted in writing that the 
claim of the creditor is due and it is established that 
the corporation is unable to pay its debts in the ordi- 
nary course of business. 
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(3) Upon application by a corporation to have its voluntary 
dissolution continued under the supervision of the court. 

(4) In an action brought by the Attorney General under G:S. 
55A-51 


(c) Actions under this section shall be brought in the county in 
which the registered office of the corporation is situated. 

(e) Repealed by Session Laws 1985 (Reg. Sess., 1986), c. 801, s. 
42, effective October 1, 1986. 

(f) In any proceeding under this section, the court may make 
such order or grant such relief, other than dissolution as in its 
discretion it deems appropriate, including, without limitation, an 
order: 

(1) Canceling or altering any provision contained in the char- 
ter or the bylaws of the corporation; or 
(2) Canceling, altering, or enjoining any resolution or other act 
of the corporation; or 
(3) Directing or prohibiting any act of the corporation or of 
members, directors, officers or other persons party to the 
action; or 
(4) Appointing a provisional director. 
Such relief may be granted as an alternative to a decree of dissolu- 
tion, or may be granted whenever the circumstances of the case are 


such that relief, but not dissolution, would be appropriate. (1955, c. 


1230; 1985 (Reg. Sess, 1986), c. 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
October 1, 1986, rewrote the catchline of 
this section, which formerly read “Power 
of court to liquidate assets and affairs of 
corporation”; substituted “it is estab- 
lished that the corporation is unable to 
pay its debts in the ordinary course of 


§ 55A-57.1. Voluntary 


surrender 


801, s. 42.) 


business” for “owing and it is estab- 
lished that the corporation is insolvent” 
at the end of paragraph (a)(2)b; rewrote 
subdivision (a)(4); deleted “or the princi- 
pal office” preceding “of the corporation” 
in subsection (c); deleted subsection (e), 
relating to liquidation of the assets and 
affairs of the corporation in an action 
brought by the Attorney General; and 
added subsection (f). 


of corporate 


rights and franchises by incorporators. 


The incorporators named in the articles of incorporation may, 


before the receipt of any assets and before beginning the activities 
for which the corporation has been incorporated, surrender the ex- 
isting corporate rights and franchises, by filing a certificate in the 
Office of the Secretary of State in the manner prescribed by G.S. 
55A-4, verified by oath, that no assets have been received and that 
such activities have not been begun, and surrendering all rights 
and franchises. Thereupon the corporation becomes nonexistent 
and is cancelled as if such corporation had never been created. 
(1985 (Reg. Sess., 1986), c. 801, s. 43.) 


Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 801, s. 46 makes 
this section effective October 1, 1986. 
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ARTICLE 8. 


Foreign Corporations. 


§ 55A-75. Application of this Chapter to foreign 
corporations heretofore domesticated 
in this State. 


(a) Subject to the provisions of subsection (d) of this section, for- 
eign corporations which have been duly domesticated in this State 
at the time this Chapter takes effect shall be entitled to all the 
rights and privileges applicable to foreign corporations procuring 
authority to conduct affairs in this State under this Chapter, and 
from the time this Chapter takes effect such corporations shall be 
subject to all the limitations, restriction, liabilities, and duties pre- 
scribed herein for foreign corporations procuring under this Chap- 
ter authority to conduct affairs in this State. 

(19659 .¢7.1250:..1957,.-c:.979,,s8..21, 22.) 


Only Part of Section Set Out. — Editor’s Note. — Subsection (a) is set 
Part of this section is set out to correcta out above to correct a typographical 
typographical error. As the rest of this error in the main volume. 
section was not affected, it is not set out. 

See editor’s note. 


ARTICLE 9. 


Fees and Taxes. 


§ 55A-77. Fees. 


(a) The Secretary of State shall collect the following fees and 
remit them to the State Treasurer for the use of the State: 

(1) For filing articles of incorporation (G.S. 55A-7), ..... $10.00 
(2) For filing an application of a foreign corporation for a 
certificate of authority to conduct affairs in this 
State and issuing a certificate of authority (GS. 

SHAAGION IA). ectaeiedue, . 0 AEE od, OEE. ES, AOR 10.00 
(3) For filing an application of a foreign corporation for 
an amended certificate of authority to conduct af- 
fairs in this State and issuing an amended certifi- 

cate of authority (G:S. 55A-71), ~...-..<-.t8.. sd 10.00 

(4) For filing articles of amendment (G.S. 55A-36), ...... 10.00 
(5) For filing a copy of an amendment to the articles of 
incorporation of a foreign corporation holding a cer- 
tificate of authority to conduct affairs in this State 


(G.S: 5DA+69)) "oi... . «2... came edd. to. dee. BAL. 202. 10.00 
(6) For filing articles of merger or consolidation (G.S. 
BSAS4 ean 3o- ateoNitwo sod: ONT esa 10.00 


(7) For filing a copy of articles of merger of a foreign 
_ corporation holding a certificate of authority to con- 
duct affairs in this State (G.S. 55A-70), ............... 10.00 
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(8) For receiving any service of process as statutory 
agent of a corporation (G.S. 55A-13, 55A-68, 


55A-75), 


eeoeoereeeoeeereeoeeeereeneeeeeeeeeseeeeeeseeeeeeeeeeeeeeeeee 


$ 5.00 


which amount may be recovered from the adverse 
party as taxable costs by the party to the action or 
proceeding causing such service to be made if such 
party prevails in the action or proceeding. 

(9) For filing a notice of resignation of a registered agent 


(G.S. 55A-12(d)), 


eoeoeeeeeeeeeceoeeeeeeeeeeeeeeeeeeeeeoeeeee eee 


(10) For filing a statement of the change of registered 
office or registered agent of a domestic or foreign 


corporation (G.S. 55A-65, 55A-75, 55A-12), 


(11) For filing an application for withdrawal of a foreign 
corporation and issuing a certificate of withdrawal 


(G.S. 55A-72), 


(12) Repealed by Session Laws 1983, c. 713, s. 42, effec- 


tive August 1, 1983. 


(13) For filing articles of dissolution (G.S. 55A-48), 


(14) For preparing and furnishing a copy of any docu- 
ment, instrument or paper filed or recorded relating 
to a corporation (G.S. 55A-4(c)): 


for the first page thereof, 
for each additional page, 
for affixing his certificate and official seal thereto, .. 


eeoeoeeseoeeeeereeeseeeeseeeeeeeeeeees 


(15) For comparing a copy furnished to him of any docu- 
ment, instrument or paper filed or recorded relating 


to a corporation: for each page, 
for affixing his certificate and official seal thereto, .. 


(16) For filing an application to reserve or register a 
corporate name and for filing an application to re- 


new such a registration (G.S. 55A-10(e) and (f)), .... 


10.00 


(17) For filing any other document not herein specifi- 


cally provided for, 


eeoeeeceeeoere ee ee eeereeseeeeeeeeeeeeeeeeeeese 


10.00 


(1957, c. 1179; 1967, c. 823, s. 24; 1969, c. 875, s. 10; 1975, 2nd 
Sess., c. 981, s. 2; 1983, c. 718, ss. 39-42.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Effect of Amendments. — The 1983 
amendment, effective Aug. 1, 1983, in 
subsection (a) substituted “$10.00” for 
“$5.00” in subdivisions (1), (2), (3), (4), 


§ 55A-78. Taxes. 


(5), (6), (7), (11), (13), (16), and (17), sub- 
stituted “$5.00” for “$3.00” in subdivi- 
sions (8) and (10), substituted “$5.00” for 
“$1.00” in subdivision (9), and deleted 
subdivision (12), which read “Issuance of 
a certificate of revocation of authority 
(G.S. 55A-74), . . . 5.00.” 


(a) On filing articles of incorporation in the office of the Secre- 
tary of State, a tax in the amount of thirty dollars ($30.00) shall be 
collected by the Secretary of State, and remitted to the State Trea- 


surer for the use of the State. 


(b) On filing in the office of the Secretary of State an application 
of a foreign corporation for a certificate of authority to conduct 
affairs in this State, a tax in the amount of sixty-five dollars 
($65.00) shall be collected by the Secretary of State and remitted to 
the State Treasurer for the use of the State. (1957, c. 1179; 1983, c. 


713, ss. 43, 44.) 
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Effect of Amendments. — The 1983 and _ substituted “sixty-five dollars 
amendment, effective Aug. 1, 1983, sub- ($65.00)” for “forty dollars ($40.00)” in 
stituted “thirty dollars ($30.00)” for “fif- subsection (b). 
teen dollars ($15.00)” in subsection (a) 


ARTICLE 11. 
Curative Provisions. 
§ 55A-89.1. Validation of amendments to corporate 


charters extending corporate _ exis- 
tence; limitation of actions; intent. 


CASE NOTES 


Cited in Winfas, Inc. v. Region P 
Human Dev. Agency, 64 N.C. App. 724, 
308 S.E.2d 99 (1983). 
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Chapter 55B. 


Professional Corporation Act. 


Sec. 
55B-5. Corporate name. 
55B-14. Types of professional services. 


§ 55B-1. Title. 


Legal Periodicals. — For note dis-  v. Patrick, 73 N.C. App. 1, 326 S.E.2d 45 
cussing the liability of members of a pro- (1985), see 64 N.C.L. Rev. 1216 (1986). 
fessional corporation, in light of Nelson 


CASE NOTES 


Cited in Harris v. Maready, 64 N.C. 
App. 1, 306 S.E.2d 799 (1983). 


§ 55B-3. Business Corporation Act applicable. 


Legal Periodicals. — For note dis- _ v. Patrick, 73 N.C. App. 1, 326 S.E.2d 45 
cussing the liability of members ofa pro- (1985), see 64 N.C.L. Rev. 1216 (1986). 
fessional corporation, in light of Nelson 


CASE NOTES 


Cited in Buchele v. Pinehurst Surgi- 
cal Clinic, 80 N.C. App. 256, 341 S.E.2d 
772 (1986). 


§ 55B-4. Formation of corporation. 
CASE NOTES 


Stated in Harris v. Maready, 64 N.C. Cited in In re Wake Kidney Clinic, 85 
App. 1, 306 S.E.2d 799 (1983). N.C. App. 639, 355 S.E.2d 788 (1987). 


§ 55B-5. Corporate name. 


The corporate name used by professional corporations under this 
Chapter, except as limited by the licensing acts of the respective 
professions, shall be governed by the provisions of Chapter 55, the 
Business Corporation Act; provided that professional corporations 
may use the words “Professional Association,” “P.A.,” “Professional 
Corporation,” or “P.C.” in lieu of the corporate designations speci- 
fied in Chapter 55; and provided further that licensing boards by 
regulations may make further corporate name requirements or lim- 
itations for the respective professions, but such regulations may not 
prohibit the continued use of any corporate name duly adopted in 
conformity with the General Statutes and with the pertinent licens- 
ing board regulations in effect at the date of such adoption. (1969, c. 
UlSs8 7 OL tupac eee) 
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Effect of Amendments. — The 1983 
amendment, effective February 21, 
1983, substituted “‘P.A.’, ‘Professional 


PROFESSIONAL CORPORATION ACT 


§55B-14 


Corporation’, or ‘P.C.’” for “or ‘P.A.’” 
near the middle of the section. 


CASE NOTES 


Stated in Harris v. Maready, 64 N.C. 
App. 1, 306 S.E.2d 799 (1983). 


§ 55B-6. Capital stock. 


OPINIONS OF ATTORNEY GENERAL 


An architectural professional cor- 
poration may establish an employee 
stock ownership plan (ESOP) wherein 
up to one third of the outstanding shares 
of the professional corporation are held 
in trust, by a trustee who is a licensed 


employee of the corporation, for the ben- 
efit of nonlicensed employees of the cor- 
poration. See opinion of Attorney Gen- 
eral to Mr. Julian Mann, III, Attorney 
for the North Carolina Board of Archi- 
tecture, 56 N.C.A.G. 43 (1986). 


§ 55B-9. Professional relationship and liability. 


Legal Periodicals. — For note dis- 
cussing the liability of members of a pro- 


v. Patrick, 73 N.C. App. 1, 326 S.E.2d 45 
(1985), see 64 N.C.L. Rev. 1216 (1986). 


fessional corporation, in light of Nelson 


§ 55B-14. Types of professional services. 


A professional corporation shall render only one specific type pro- 
fessional service, and such services as may be ancillary thereto, and 
shall not engage in any other business or profession; provided, how- 
ever, such corporation may own real and personal property neces- 
sary or appropriate for rendering the type of professional services it 
was organized to render and it may invest in real estate, mortgages, 
stocks, bonds, and any other type of investments; provided further, 
that in the case of architectural, landscape architectural, engineer- 
ing or land surveying services, as defined in Chapters 83, 89, and 
89A respectively, one corporation may be authorized to provide 
such of these services where such corporation, and at least one 
corporate officer who is a stockholder thereof, is duly licensed by 
the licensing board of each such profession; and provided further, 
that a professional corporation may be formed by a licensed psy- 
chologist and a physician practicing psychiatry to render psycho- 
therapeutic and related services. (1969, c. 718, s. 14; 1971, c. 196, s. 
2; 1973, c.'1446, s.9; 1985, ¢: 251:) 


Editor’s Note. — 

Chapter 83, referred to in this section, 
was rewritten by Session Laws 1979, c. 
871, s. 1, and has been recodified as 
Chapter 83A. Chapter 89, also referred 
to in this section, was rewritten by Ses- 


sion Laws 1975, c. 681, s. 1, and has 
been recodified as Chapter 89C. 

Effect of Amendments. — The 1985 
amendment, effective May 24, 1985, 
added the last proviso. 
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Chapter 57. 
Hospital, Medical and Dental Service 
Corporations. 

Article 1. Sec. 

ere 1 existing schedule or estab- 

a lishment of new schedule; 
Sec. publication of notice. 
57-1. Regulation and definitions; appli- 57-7.3. Coverage for chemical depen- 


cation of other laws; profit 
and foreign corporations 
prohibited. 

57-4.1. Public hearings on revision of 


dency treatment. 
57-12. Licensing of agents. 
57-14. [Repealed.] 
57-16.1. Preferred provider contracts. 


ARTICLE 1. 


In General. 


§ 57-1. Regulation and definitions; application of 
other laws; profit and foreign corpora- 
tions prohibited. 


Any corporation heretofore or hereafter organized under the gen- 
eral corporation laws of the State of North Carolina for the purpose 
of maintaining and operating a nonprofit hospital and/or medical 
and/or dental service plan whereby hospital care and/or medical 
and/or dental service may be provided in whole or in part by said 
corporation or by hospitals and/or physicians and/or dentists partic- 
ipating in such plan, or plans, shall be governed by this Chapter 
and shall be exempt from all other provisions of the insurance laws 
of this State, heretofore enacted, unless specifically designated 
herein, and no laws hereafter enacted shall apply to them unless 
they be expressly designated therein. 

The term “hospital service plan” as used in this Chapter includes 
the contracting for certain fees for, or furnishing of, hospital care, 
laboratory facilities, X-ray facilities, drugs, appliances, anesthesia, 
nursing care, operating and obstetrical equipment, accommoda- 
tions and/or any and all other services authorized or permitted to be 
furnished by a hospital under the laws of the State of North Caro- 
lina and approved by the North Carolina Hospital Association 
and/or the American Medical Association. 

The term “medical service plan” as used in this Chapter includes 
the contracting for the payment of fees toward, or furnishing of, 
medical, obstetrical, surgical and/or any other professional services 
authorized or permitted to be furnished by a duly licensed physi- 
cian, except that in any plan in any policy of insurance governed by 
this Chapter that includes services which are within the scope of 
practice of a duly licensed optometrist, a duly licensed chiropractor, 
a duly licensed practicing psychologist, and a duly licensed physi- 
cian, then the insured or beneficiary shall have the right to choose 
the provider of the care or service, and shall be entitled to payment 
of or reimbursement for such care or service, whether the provider 
be a duly licensed optometrist, a duly licensed chiropractor, a duly 
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licensed practicing psychologist, or a duly licensed physician not- 
withstanding any provision to the contrary contained in such pol- 
icy. The term “medical services plan” also includes the contracting 
for the payment of fees toward, or furnishing of, professional medi- 
cal services authorized or permitted to be furnished by a duly li- 
censed provider of health services licensed under Chapter 90 of the 
General Statutes. 

For the purposes of this act, a “duly licensed practicing psycholo- 
gist” shall be defined to only include a psychologist who is duly 
licensed or certified in the State of North Carolina and has a doctor- 
ate degree in psychology and at least two years clinical experience 
in a recognized health setting, or has met the standards of the 
National Register of Health Providers in Psychology. 

The term “dental service plan” as used in this Chapter includes 
contracting for the payment of fees toward, or furnishing of dental 
and/or any other professional services authorized or permitted to be 
furnished by a duly licensed dentist. 

The insured or beneficiary of every “medical service plan” and of 
every ‘dental service plan,” as those terms are used in this Chapter, 
or of any policy of insurance issued thereunder, that includes ser- 
vices which are within the scope of practice of both a duly licensed 
physician and a duly licensed dentist shall have the right to choose 
the provider of such care or service, and shall be entitled to pay- 
ment of or reimbursement for such care or service, whether the 
provider be a duly licensed physician or a duly licensed dentist 
notwithstanding any provision to the contrary contained in any 
such plan or policy. 

The term “hospital service corporation” as used in this Chapter is 
intended to mean any nonprofit corporation operating a hospital 
and/or medical and/or dental service plan, as herein defined. Any 
corporation heretofore or hereafter organized and coming within 
the provisions of this Chapter, the certificate of incorporation of 
which authorizes the operation of either a hospital or medical 
and/or dental service plan, or any or all of them, may, with the 
approval of the Commissioner of Insurance, issue subscribers’ con- 
tracts or certificates approved by the Commissioner of Insurance, 
for the payment of either hospital or medical and/or dental fees, or 
the furnishing of such services, or any or all of them, and may enter 
into contracts with hospitals for physicians and/or dentists, or any 
or all of them, for the furnishing of fees or services respectively 
under a hospital or medical and/or dental service plan, or any or all 
of them. 

The term “preferred provider” as used in this Chapter with re- 
spect to contracts, organizations, policies or otherwise means a 
health care service provider who has agreed to accept, from a corpo- 
ration organized for the purposes authorized by this Chapter or 
other applicable law, special reimbursement terms in exchange for 
providing services to beneficiaries of a plan administered pursuant 
to this Chanter Except to the extent prohibited either by G:S. 
57-16.1 or by regulations promulgated by the Department of Insur- 
ance not inconsistent with this Chapter, the contractual terms and 
conditions for special reimbursement shall be those which the cor- 
poration and preferred provider find to be mutually agreeable. 

No foreign or alien hospital or medical and/or dental service cor- 

oration as herein defined shall be authorized to do business in this 
State. (1941, c. 338, s. 1; 1943, c. 537, s. 1; 1953, c. 1124, s. 1; 1961, 


211 


§57-4.1 


1988 CUMULATIVE SUPPLEMENT 


§57-4.1 


c. 1149; 1965, c. 396, s. 1; c. 1169, s. 1; 1967, c. 690, s. 1; 1973, c. 642; 


1977, c. 601, ss. 1, 34/2; 1985, c. 


Editor’s Note. — 

Session Laws 1985, c. 735, s. 1 pro- 
vides: 

“The purpose of this act is to authorize 
corporations organized pursuant to 
Chapter 57 of the General Statutes, in- 
surers and persons subject to the provi- 
sions of Chapter 58 of the General Stat- 
utes and persons arranging for the pro- 
visions of health care benefits on a fee 
for service basis to seek, experiment, 
and implement innovative means of re- 
ducing the costs of health care services 


735, s. 2.) 


ered by such plans, policies or certifi- 
cates. Therefore, the General Assembly 
declares that innovation in the reim- 
bursement mechanisms for health care 
services and the implementation of re- 
ducing such costs is a public good which 
advances the general welfare of the citi- 
zens of this State.” 

Section 5 of Session Laws 1985, c. 735 
is a severability clause. 

Effect of Amendments. — The 1985 
amendment, effective October 1, 1985, 


to persons who are members of or cov- inserted the next-to-last paragraph. 


§ 57-4.1. Public hearings on revision of existing 
schedule or establishment of new 
schedule; publication of notice. 


Whenever any hospital service corporation licensed under this 
Chapter makes a rate filing or any proposal to revise an existing 
rate schedule or contract form, the effect of which is to increase or 
decrease the charge for its contracts, or to set up a new rate sched- 
ule, and such rate schedule is subject to the approval of the Com- 
missioner, such hospital service corporation shall file its proposed 
rate change or contract form and supporting data with the commis- 
sioner, who shall review the filing in accordance with the standards 
in G.S. 57-4. At any time within 60 days after the date of any filing 
under this section or G.S. 57-4, the Commissioner may give written 
notice to the corporation of a fixed time and place for a hearing on 
the filing, which time shall be no less than 20 days after notice is 
given. In the event no notice of hearing is issued within 60 days 
from the date of any filing, the filing shall be deemed to be ap- 
proved, subject to modification by the Commissioner as authorized 
by G.S. 57-4. In the event the Commissioner gives notice of a hear- 
ing, the corporation making the filing shall, not less than 10 days 
before the time of the hearing, cause to be published in a daily 
newspaper or newspapers published in North Carolina, and in ac- 
cordance with the rules and regulations of tne Commissioner of 
Insurance, a notice, in the form and content approved by the Com- 
missioner, setting forth the nature and effect of such proposal and 
the time and place of the public hearing to be held. If the Commis- 
sioner does not issue an order within 45 days after the day on which 
the hearing began, the filing shall be deemed to be approved, sub- 
ject to modification by the Commissioner as authorized by G.S. 
57-4. (1953, c. 1118; 1985, c. 666, s. 60.) 


Effect of Amendments. — The 1985 
amendment, effective July 10, 1985, re- 
wrote this section. 
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§ 57-7. Subscribers’ contracts; required and pro- 
hibited provisions. 


CASE NOTES 


Cited in Varnell v. Henry M. 
Milgrom, Inc., 78 N.C. App. 451, 337 
S.E.2d 616 (1985). 


§ 57-7.3. Coverage for chemical dependency treat- 
ment. 


(a) As used in this section, the term “chemical dependency” 
means the pathological use or abuse of alcohol or other drugs in a 
manner or to a degree that produces an impairment in personal, 
social, or occupational functioning and which may, but need not, 
include a pattern of tolerance and withdrawal. 

(b) Every group insurance certificate or group subscriber con- 
tract under any hospital or medical plan governed by this Chapter 
that is issued, renewed, or amended on or after January 1, 1985, 
shall offer to its insureds benefits for the necessary care and treat- 
ment of chemical dependency that are not less favorable than bene- 
fits for physical illness generally. Except as provided in subsection 
(c) of this section, benefits for chemical dependency shall be subject 
to the same durational limits, dollar limits, deductibles, and coin- 
surance factors as are benefits for physical illness generally. 

(c) Every group insurance certificate or group subscriber contract 
that provides benefits for chemical dependency treatment and that 
provides total annual benefits for all illnesses in excess of six thou- 
sand dollars ($6,000) is subject to the following conditions: 

(1) The certificate or contract shall provide, for each 24-month 
period, a minimum benefit of six thousand dollars ($6,000) 
ih the necessary care and treatment of chemical depen- 

ency. 

(2) No more than one half of the certificate’s or contract’s max- 
imum benefits for chemical dependency for a 24-month pe- 
riod shall be paid for the necessary care and treatment of 
chemical dependency in any 30 consecutive day period. 

(3) The certificate or contract shall provide a minimum benefit 
of twelve thousand dollars ($12,000) for the necessary care 
and treatment of chemical dependency for the life of the 
certificate or contract. 

(d) Provisions for benefits for necessary care and treatment of 
chemical dependency in group certificates or group contracts shall 
provide for benefit payments for the following providers of neces- 
sary care and treatment of chemical dependency: 

(1) The following units of a general hospital licensed under 
Article 5 of General Statutes Chapter 131E: 

a. Chemical dependency units in facilities licensed after 
October 1, 1984; 

b. Medical units; 

c. Psychiatric units; and 

(2) The following facilities or programs licensed after July 1, 
1984, under [or] Article 2 of General Statutes Chapter 
122C: 
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. Chemical dependency units in psychiatric hospitals; 
. Chemical dependency hospitals; 


. Social setting detoxification facilities or programs; 


a 
b 
c. Residential chemical dependency treatment facilities; 
d 
e 


. Medical detoxification facilities or programs; and 
(3) Duly licensed physicians and duly licensed practicing psy- 
chologists and certified professionals working under the 
direct supervision of such physicians or psychologists in 
facilities described in (1) and (2) above and in day/night 
programs or outpatient treatment facilities licensed after 
July 1, 1984, under [or] Article 2 of General Statutes 


Chapter 122C. 


Provided, however, that nothing in this subsection shall prohibit 
any certificate or contract from requiring the most cost effective 
treatment setting to be utilized by the person undergoing necessary 
care and treatment for chemical dependency. 

(e) Coverage for chemical dependency treatment as described in 
this section shall not be applicable to any group certificate holder or 
group subscriber contract holder who rejects the coverage in writ- 
ing. (1983 (Reg. Sess., 1984), c. 1110, s. 8; 1985, c. 589, s. 43(a), (b).) 


Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1110, s. 17, makes 
this section effective upon ratification. 
The act was ratified July 6, 1984. 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1110, s. 14, provides: 

“Each insurer and health mainte- 
nance organization that offers benefits 
for chemical dependency treatment shall 
report to the North Carolina Depart- 
ment of Insurance its experience under 
Sections 7, 8, or 9 of this act on or before 
April 1, 1986. The Department shall 
compile such reports and present them 
to the Mental Health Study Commission 
and to the Joint Legislative Commission 
on Governmental Operations on or be- 
fore May 1, 1986. Such report shall con- 
tain the following information: 

“(1) The number of policies written 
that include coverage for chemical de- 
pendency treatment. 

“(2) The number of insureds and ben- 
eficiaries or enrollees covered for chemi- 
cal dependency treatment and the num- 
ber not covered. 

“(3) The number of offerings of cover- 
age made and the number rejected. 

“(4) Recommendations regarding the 
offering of chemical dependency bene- 
fits.” 


Session Laws 1983 (Reg. Sess., 1984), 
c. 1110, s. 15, provides: 

“The Department of Human Re- 
sources is directed to conduct an evalua- 
tion of the effects of the provisions of 
this bill on the availability, utilization, 
cost and quality of chemical dependency 
treatment in North Carolina. The De- 
partment shall present an interim re- 
port to the 1987 General Assembly and a 
final report to the 1989 General Assem- 
bly.” 

Session Laws 1985, c. 589, s. 65 is a 
severability clause. 

It would appear that in subdivisions 
(d)(2) and (d)(3) the word “or,” which has 
been placed in brackets, should have 
been deleted by Session Laws 1985, c. 
589, s. 43(b). 

Effect of Amendments. — The 1985 
amendment by c. 589, s. 43(a), effective 
January 1, 1986, inserted “or Article 2 of 
General Statutes Chapter 122C” in sub- 
divisions (d)(2) and (d)(8). 

The 1985 amendment by c. 589, s. 
43(b), effective January 1, 1988, deleted 
“Article 1A of General Statutes Chapter 
122” following “licensed after July 1, 
1984, under” in subdivisions (d)(2) and 
(d)(3). 
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§ 57-12. Licensing of agents. 


Every agent of any hospital service corporation authorized to do 
business in this State under the provisions of this Chapter shall be 
subject to the licensing provisions of Article 45 of Chapter 58. 
(1941, c. 338, s. 12; 1943, c. 537, s. 7; 1947, c. 1023, s. 1; 1961, c. 
1149; 1971, c. 1080, s. 2; 1983, c. 790, s. 5; 1985 (Reg. Sess., 1986), c. 


928, s. 4; 1987, c. 629, s. 2.) 


Effect of Amendments. — The 1983 
amendment, effective July 1, 1983, sub- 
stituted “two dollars ($2.00)” for “one 
dollar ($1.00)” in the third sentence and 
deleted the proviso at the end of the fifth 
sentence, relating to applicants who 
have already paid the $10.00 examina- 


The 1985 (Reg. Sess., 1986) amend- 
ment, effective September 1, 1986, sub- 
stituted “ten dollars ($10.00)” for “two 
dollars ($2.00)” at the end of the third 
sentence. 

The 1987 amendment, effective Feb- 
ruary 1, 1988, rewrote this section. 


tion fee prescribed in § 105-228.7. 


§ 57-14: Repealed by Session Laws 1987, c. 814, s. 5, effective 
July. 1. 1988. 


§ 57-16.1. Preferred provider contracts. 


(a) Notwithstanding any other provisions of law, except the sec- 
ond and third paragraphs of G.S. 58-260, corporations organized for 
the purposes of this Chapter are authorized to enter into preferred 
provider contracts in addition to all other contracts authorized by 
this Chapter, or to enter other cost containment arrangements ap- 
proved by the Commissioner of Insurance, with persons, entities or 
organizations for the purpose of reducing the costs of providing 
health care services. Such preferred provider contracts may be en- 
tered into with licensed institutions and practitioners of all types 
without regard to speciality of services or limitation to a specific 
type of practice. 

(b) The Department of Insurance shall have authority to make 
rules applicable to corporations offering preferred provider plans, 
poles, or contracts pursuant to this section. These rules shall be 

esigned to provide for (i) accessibility of preferred provider ser- 
vices to individuals comprising the insured or contracted group, (ii) 
the adequacy of the number and locations of institutions and practi- 
tioners, (iii) the availability of services at reasonable times, and (iv) 
financial solvency. 

(c) The Department of Insurance shall require each corporation 
developing preferred provider plans, policies or contracts under this 
section to provide summary data regarding the financial reim- 
bursement offered to providers. Any corporation which proposes to 
offer preferred provider plans, contracts or policies authorized by 
this section shall furnish annually to the Department of Insurance 
the following information: 

(1) the name by which the preferred provider plan, policy or 
contract will be known, and its business address; 

(2) the name, address and nature of any separate organization 
which administers the plan, policy or contract on behalf of 
the insured; and 

(3) the names and addresses of all providers designated by the 
corporation and the terms of the agreements with these 
providers. 
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(d) A person enrolled in a preferred provider plan may obtain 
covered health care services from a provider not participating in 
the plan. The preferred provider plan may, however, limit the cov- 
erage for health care services obtained from a provider not partici- 
pating in the plan, except that payments for services rendered by 
such non-participating providers may not be reduced by more than 
twenty percent (20%) of payments that would be made to participat- 
ing providers under coverage for the same services. This percentage 
limitation shall not require any waiver of copayments or waiver of 
deductibles in determining payments for services rendered by non- 
participating providers. Preferred provider policies or contracts of- 
fered pursuant to this section shall provide for payment for services 
rendered by nonparticipating providers. Except as provided in this 
subsection, such payment may differ from that provided to partici- 
pating providers in the discretion of the corporation. Nonparticipat- 
ing providers may participate in other arrangements with the cor- 
poration, but will be subject to reimbursement mechanisms ap- 
proved by the corporation including, but not limited to, direct pay- 
ment of health insurance benefits to the subscriber without right of 
assignment to the provider of health care services. 

(e) Upon the initial offering of a preferred provider plan to the 
public, any potential provider institutions and practitioners shall 
be allowed the opportunity to submit a proposal for participation in 
accordance with the terms of the plan. The health care providers 
shall have at least thirty (30) days to submit a proposal for partici- 
pation. Subsequent to the initial offering of a preferred provider 
plan, any provider seeking to submit a proposal may be permitted 
to do so, and the plan shall consider all pending applications for 
participation and give reasons for any rejections on at least an 
annual basis. The second and third paragraphs of G.S. 58-260 are 
specifically made applicable to preferred provider plans. 

(f) Any provision of a contract between a corporation and a pro- 
vider restricting the provider’s right to enter into preferred pro- 
vider arrangements with other parties is prohibited. Any such re- 
striction in a preferred provider contract between a corporation and 
a provider of health care services is null and void and shall not be 
enforceable; however, the existence of any such unenforceable re- 
striction shall not invalidate any other provision of the preferred 
provider contract. 

(g) Any corporation marketing a preferred provider plan to sub- 
scribers or contracting parties must provide to the same a written 
list of the then current participating institutions and practitioners 
in the geographic area in which it is anticipated that the substan- 
tial portion of health care services will be provided prior to entering 
into a preferred provider plan contract with the actual or potential 
subscriber or contracting party. 

(h) Publications or advertisements of preferred providers shall 
not refer to the quality or efficiency of the health care services of 
pam ae providers. (1985, c. 735, s. 3; 1987, c. 681, ss. 1, 3, 


Editor’s Note. — Session Laws 1985, corporations organized pursuant to 
c. 735, s. 6 makes this section effective Chapter 57 of the General Statutes, in- 


October 1, 1985. surers and persons subject to the provi- 
Session Laws 1985, c. 735, s. 1 pro- _ sions of Chapter 58 of the General Stat- 
vides: utes and persons arranging for the pro- 


“The purpose of this act is to authorize visions of health care benefits on a fee 
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for service basis to seek, experiment, 
and implement innovative means of re- 
ducing the costs of health care services 
to persons who are members of or cov- 
ered by such plans, policies or certifi- 
cates. Therefore, the General Assembly 
declares that innovation in the reim- 
bursement mechanisms for health care 
services and the implementation of re- 
ducing such costs is a public good which 
advances the general welfare of the citi- 
zens of this State.” 

Section 5 of Session Laws 19885, c. 735 
is a severability clause. 

Effect of Amendments. — The 1987 
amendment, effective July 27, 1987, and 
applicable to all preferred provider con- 
tracts entered into or renewed after that 
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date, added “except that payment for 
services rendered by such nonparticipat- 
ing providers may not be reduced by 
more than twenty percent (20%) of pay- 
ments that would be made to participat- 
ing providers under coverage for the 
same services” at the end of the second 
sentence of subsection (d), inserted the 
present third sentence of subsection (d), 
and inserted “Except as provided in this 
subsection” at the beginning of the 
present fifth sentence of subsection (d) 
and added “and the plan shall consider 
all pending applications for participa- 
tion and give reasons for any rejections 
on at least an annual basis” at the end of 
the third sentence of subsection (e). 
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Chapter 57B. 


Health Maintenance Organization Act. 


Sec. 

57B-2. Definitions. 

57B-3. Establishment of health main- 
tenance organizations. 

57B-3.1. Health maintenance organiza- 
tion of bordering states 
may be admitted to do busi- 
ness; reciprocity. 

57B-4. Issuance of certificate. 

57B-4.1. Deposits. 

57B-4.2. Management and_ exclusive 
contracts. 

57B-8. Evidence of coverage and pre- 


§ 57B-2. Definitions. 


Sec. 
miums for health care ser- 
vices. 

57B-12.1. Coverage for chemical depen- 
dency treatment. 

57B-13. Regulation of agents. 

57B-15.1. Hazardous financial condi- 
tion. 

57B-15.2. Protection 
vency. 

57B-21. Penalties and enforcement. 

57B-22. Statutory construction and re- 
lationship to other laws. 


against _insol- 


(i) “Net worth” means the excess of total assets over the total 
liabilities and may include borrowed funds that are repayable only 
from the net earned income of the health maintenance organization 
and repayable only with the advance permission of the Commis- 
ees, In determining net worth only tangible assets shall be con- 
sidered. 

(j) “Working capital” means the excess of current assets over 
current liabilities; provided that the only borrowed funds that may 
be included in working capital must be those borrowed funds that 
are repayable only from net earned income and must be repayable 
only with the advance permission of the Commissioner. (1977, c. 
580)" so" T1979. C810. Sok, 1001s, Cc. Cole say 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 


Effect of Amendments. — The 1987 
amendment, effective July 17, 1987, 
added subsections (i) and (j). 


§ 57B-3. Establishment of health maintenance or- 
ganizations. 


(a) Notwithstanding any law of this State to the contrary, any 
person may apply to the Commissioner for and obtain a certificate 
of authority to establish and operate a health maintenance organi- 
zation in compliance with this Chapter. No person shall establish or 
oper arg a health maintenance organization in this State, nor sell or 
offer to sell, or solicit offers to purchase or receive advance or peri- 
odic consideration in conjunction with a health maintenance orga- 
nization without obtaining a certificate of authority under this 
Chapter. A foreign corporation may qualify under this Chapter, 
subject to its full compliance with Article 17 of General Statute 
Chapter 58. 

(c) Each application for a certificate of authority shall be verified 
by an officer or authorized representative of the applicant, shall be 
in a form prescribed by the Commissioner, and shall be set forth or 
be accompanied by the following: 

(1) A copy of the basic organizational document, if any, of the 
applicant such as the articles of incorporation, articles of 
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association, partnership agreement, trust agreement, or 
other applicable documents, and all amendments thereto; 

(2) A copy of the bylaws, rules and regulations, or similar doc- 
ument, if any, regulating the conduct of the internal af- 
fairs of the applicant; 

(3) A list of the names, addresses, and official positions of per- 
sons who are to be responsible for the conduct of the affairs 
of the applicant, including all members of the board of 
directors, board of trustees, executive committee, or other 
governing board or committee, the principal officers in the 
case of a corporation, and the partners or members in the 
case of a partnership or association; 

(4) A copy of any contract made or to be made between any 
providers or persons listed in paragraph (3) and the appli- 


cant; 

(5) A statement generally describing the health maintenance 
organization, its health care plan or plans, facilities, and 
personnel]; 

(6) A copy of the form of evidence of coverage to be issued to 
the enrollees; 

(7) A copy of the form of the group contract, if any, which is to 
be issued to employers, unions, trustees, or other organiza- 
tions; 

(8) Financial statements showing the applicant’s assets, liabil- 
ities, and sources of financial support. If the applicant’s 
financial affairs are audited by independent certified pub- 
lic accountants, a copy of the applicant’s most recent regu- 
lar certified financial statement shall be deemed to satisfy 
this requirement unless the Commissioner directs that ad- 
ditional or more recent financial information is required 
for the proper administration of this Chapter; 

(9) A description of the proposed method of marketing the 
plan, a financial plan which includes a three-year projec- 
tion of the initial operating results anticipated, and a 
statement as to the sources of working capital as well as 
any other sources of funding. The three-year projection 
shall be prepared by the applicant’s staff actuary or by a 
recognized actuarial consultant; 

(10) A power of attorney duly executed by such applicant, if 
not domiciled in this State, appointing the Commissioner 
and his successors in office, and duly authorized deputies, 
as the true and lawful attorney of such applicant in and for 
this State upon whom all lawful process in any legal action 
or proceeding against the health maintenance organiza- 
tion on a cause of action arising in this State may be 
served; 

(11) A statement reasonably describing the geographic area or 
areas to be served; 

(12) Such other information as the Commissioner may require 
to make the determinations required in G.S. 57B-4. 

(d) (1) A health maintenance organization shall file a notice de- 
scribing any modification of the operation set out in the 
information required by subsection (c) of this section. Such 
notice shall be filed with the Commissioner prior to the 
modification. If the Commissioner does not disapprove 
within 90 days after the filing, such modification shall be 
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deemed to be approved. A request for expansion of service 
area is a modification subject to the terms of this section. 

(2) The Commissioner may promulgate rules and regulations 
exempting from the filing requirements of subdivision (1) 
those items he deems unnecessary. (1977, c. 580, s. 1; 1979, 
c. 876, s. 1; 1983, c. 386, s. 1; 1985 (Reg. Sess., 1986), c. 
1027, s. 49; 1987, c. 631, ss. 6, 7.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendments, it is not set. out. 

Editor’s Note. — Session Laws 1985 
(Reg. Sess., 1986), c. 1027, s. 57, contains 
a severability clause. 

Effect of Amendments. — The 1983 
amendment, effective May 26, 1983, in- 
serted the second sentence of subdivision 
(c)(9). 

The 1985 (Reg. Sess., 1986) amend- 
ment, effective July 16, 1986, substi- 
tuted “full compliance with Article 17 of 
General Statutes Chapter 58” for “regis- 
tration to do business in this State as a 
foreign corporation under Article 17 of 
Chapter 58” at the end of the last sen- 
tence of subsection (a). 


The 1987 amendment, effective July 
17, 1987, rewrote the second sentence of 
subdivision (c)(9), which read “The 
three-year projection may be prepared 
by the applicant’s staff actuary, a recog- 
nized actuarial consultant, or recognized 
health care consultant,” and in subdivi- 
sion (d)(1) deleted “unless otherwise pro- 
vided for in this Chapter” preceding “file 
a notice” and “of this section” following 
“subsection (c)” in the first sentence, 
substituted “within 90 days after the fil- 
ing” for “within 30 days of filing” and 
“deemed to be approved” for “deemed ap- 
proved” in the third sentence, and added 
the final sentence. 


§ 57B-3.1. Health maintenance organization of 
bordering states may be admitted to do 
business; reciprocity. 


A federally qualified health maintenance organization approved 
and regulated under the laws of a state bordering this State may be 
admitted to do business in this State by satisfying the Commis- 
sioner that it is fully and legally organized under the laws of that 
state, and that it complies with all requirements for health mainte- 
nance organizations organized within this State; provided that the 
bordering state has a law or regulation substantially similar to this 
section. (1985, c. 666, s. 69.) | 


Editor’s Note. — Session Laws 1985, 
c. 666, s. 85 makes this section effective 


upon ratification. The act was ratified 
July 10, 1985. 


§ 57B-4. Issuance of certificate. 


(a) Before issuing any such certificate, the Commissioner of In- 
surance may make such an examination or investigation as he 
deems expedient. The Commissioner of Insurance shall issue a cer- 
tificate of authority upon the payment of the application fee pre- 
scribed in G.S. 57B-20 and upon being satisfied on the following 
points: 

(1) The applicant is established as a bona fide health mainte- 
nance organization as defined by this Chapter; 

(2) The rates charged and benefits to be provided are fair and 
reasonable; 

(3) The amounts provided as working capital are repayable 
only out of earned income in excess of amounts paid and 
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payable for operating expenses and expenses of providing 
services and such reserve as the Department of Insurance 
deems adequate, as provided hereinafter; 

(4) That the amount of money actually available for working 
capital be sufficient to carry all acquisition costs and oper- 
ating expenses for a reasonable period of time from the 
date of the issuance of the certificate and that the health 
maintenance organization is financially responsible and 
may reasonably be expected to meet its obligations to en- 
rollees and prospective enrollees. Such working capital 
shall initially be a minimum of one million five hundred 
thousand dollars ($1,500,000) for any full service medical 
health maintenance organization. Initial working capital 
for a single service health maintenance organization shall 
be a minimum of one hundred thousand dollars ($100,000) 
or such higher amount as the Commissioner shall deter- 
mine to be adequate. 

(b) In making the determinations required under this section, 


the Commissioner shall consider: 


(1) The financial soundness of the health care plan’s arrange- 
ments for health care services and the schedule of pre- 
miums used in connection therewith; 

(2) The adequacy of working capital; 

(3) Any agreement with an insurer, a hospital or medical ser- 
vice corporation, a government, or any other organization 
for insuring the payment of the cost of health care services 
or the provision for automatic applicability of alternative 
coverage in the event of discontinuance of the plan; 

(4) Any agreement with providers for the provision of health 
care services; and 

(5) Any firm commitment of federal funds to the health main- 
tenance organization in the form of a grant, even though 
such funds have not been paid to the health maintenance 
organization, provided that the health maintenance orga- 
nization certifies to the Commissioner that such funds 
have been committed, that such funds are to be paid to the 
health maintenance organization with a current fiscal year 
and that such funds may be used directly for operating 
purposes and for the benefit of enrollees of the health 
maintenance organization. 


(1977, c. 580, s. 1; 1979, c. 876, s. 1; 1983, c. 386, s. 2; 1987, c. 631, 


ss. 2, 4, 8.) 


Only Part of Section Set Out. — As 
the rest of the section was not affected 
by the amendment, it is not set out. 

Editor’s Note. — Session Laws 1987 
(Reg. Sess., 1988) c. 975, s. 1 amends 
Session Laws 1987, c. 631, s. 11 so as to 
change the effective date of the amend- 
ment by Session Laws 1987, c. 631, s. 4, 
which added the last two sentences of 
subdivision (a)(4), by providing that 
such amendment shall apply only to 
health maintenance organizations li- 
censed after the eticctive date of the 
1987 act (July 17, 1987). 

Effect of Amendments. — The 1983 


amendment, effective May 26, 1983, 
added the last two sentences of subsec- 
tion (a). 

The 1987 amendment by c. 631, ss. 2 
and 8, effective July 17, 1987, deleted 
the former last two sentences of subsec- 
tion (a), authorizing the Commissioner 
to require a deposit for the protection of 
enrollees, and substituted “shall con- 
sider” for “may consider” in the intro- 
ductory language of subsection (b). 

The 1987 amendment by c. 631, s. 4, 
as amended by Session Laws 1987 (Reg. 
Sess., 1988), c. 975, s. 1, effective July 
17, 1987, and applicable only to health 
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maintenance organizations licensed 
thereafter, added the last two sentences 
of subdivision (a)(4). 


§ 57B-4.1. Deposits. 


(a) The Commissioner shall require a minimum deposit of five 
hundred thousand dollars ($500,000) for all full service medical 
health maintenance organizations or such higher amount as he 
deems necessary for the protection of enrollees. The minimum de- 
posit for a full service medical health maintenance organization 
authorized to operate on July 17, 1987, and having a deposit of less 
than five hundred thousand dollars ($500,000) shall be as follows: 

(1) $250,000 by December 31, 1987 

(2) $500,000 by December 31, 1988 
Any health maintenance organization not authorized to do business 
on July 17, 1987, must comply with the minimum initial deposit of 
five hundred thousand dollars ($500,000). 

(b) The Commissioner shall require a minimum deposit of 
twenty-five thousand dollars ($25,000) for all single service health 
maintenance organizations or such higher amount as he deems nec- 
essary for the protection of enrollees. 

(c) All deposits required by this section shall be administered in 
accordance with the provisions of G.S. 58-7.5. (1987, c. 631, s. 3.) 


Editor’s Note. — Session Laws 1987, makes this section effective upon ratifi- 
c. 631, s. 11, as amended by Session cation of the 1987 act. The act was rati- 
Laws 1987 (Reg. Sess., 1988), c.975,s.1, fied July 17, 1987. 


§ 57B-4.2. Management and exclusive contracts. 


(a) No health maintenance organization shall enter into an ex- 
clusive agency contract or management contract unless the con- 
tract is first filed with the Commissioner and approved under this 
section within 45 days after filing or such reasonable extended pe- 
riod as the Commissioner shall specify by notice that is given 
within the 45 day period. 

(b) The Commissioner shall disapprove a contract submitted un- 
der subsection (a) of this section if he finds that: 

(1) It subjects the health maintenance organization to exces- 
sive charges; 

(2) The contract extends for an unreasonable period of time; 

(3) The contract does not contain fair and adequate standards 
of performance; 

(4) The persons empowered under the contract to manage the 
health maintenance organization are not sufficiently trust- 
worthy, competent, experienced, and free from conflict of 
interest to manage the health maintenance organization 
with due regard for the interests of its enrollees, creditors, 
or the public; or 

(5) The contract contains provisions that impair the interests 
of the organization’s enrollees, creditors, or the public. 
(1987,..c..,631,. s.10,) 
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Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 631, s. 11 makes this section effective July 17, 1987. 


§ 57B-8. Evidence of coverage and premiums for 
health care services. 


(e) Effective on January 1, 1989, every health maintenance orga- 
nization shall provide at least minimum cost and utilization infor- 
mation for group contracts of 100 or more subscribers on an annual 
basis when requested by the group. Such information shall be com- 
piled in accordance with the Data Collection Form developed by the 
Standardized HMO Date Form Task Force as endorsed by the 
Washington Business Group on Health and the Group Health Asso- 
ciation of American [America] on November 19, 1986, and any sub- 
2 aaa aopanaiiet (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1987, c. 

58.9. | 


Only Part of Section Set Out.— As lowing “American” to reflect the refer- 
the rest of the section was not affected ence apparently intended. 
by the amendment, it is not set out. Effect of Amendments. — 
Editor’s Note. — The word “Amer- The 1987 amendment, effective July 
ica” has been inserted in brackets fol- 17, 1987, added subsection (e). 


§ 57B-12.1. Coverage for chemical dependency 
treatment. 


(a) As used in this section, the term “chemical dependency” 
means the pathological use or abuse of alcohol or other drugs in a 
manner or to a degree that produces an impairment in personal, 
social or occupational functioning and which may, but need not, 
include a pattern of tolerance and withdrawal. 

(b) On and after January 1, 1985, every health maintenance or- 
ganization that writes a health care plan on a group basis and that 
is subject to this Chapter shall offer benefits for the necessary care 
and treatment of chemical dependency that are not less favorable 
than benefits under the health care plan generally. Except as pro- 
vided in subsection (c) of this section, benefits for chemical depen- 
dency shall be subject to the same durational limits, dollar limits, 
deductibles, and coinsurance factors as are benefits under the 
health care plan generally. 

(c) Every group health care plan that provides benefits for chemi- 
cal dependency treatment and that provides total annual benefits 
for all illnesses in excess of six thousand dollars ($6,000) is subject 
to the following conditions: 

(1) The plan shall provide, for each 24-month period, a mini- 
mum benefit of six thousand dollars ($6,000) for the neces- 
sary care and treatment of chemical dependency. 

(2) No more than one half of the plan’s maximum benefits for 
chemical dependency for a 24-month period shall be paid 
for the necessary care and treatment of chemical depen- 
dency in any 30 consecutive day period. 

(3) The plan shall provide a lifetime minimum benefit of 
twelve thousand dollars ($12,000) for the necessary care 
and treatment of chemical dependency for each enrollee. 
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(d) Provisions for benefits for necessary care and treatment of 
chemical dependency in group health care plans shall provide for 
benefit payments for the following providers of necessary care and 
treatment of chemical dependency: 

(1) The following units of a general hospital licensed under 
Article 5 of General Statutes Chapter 131E: 
a. Chemical dependency units in facilities licensed after 
October 1, 1984; 
b. Medical units; 
c. Psychiatric units; and 
(2) The following facilities or programs licensed after July 1, 
Poe under [or] Article 2 of General Statutes Chapter 
122C: 
a. Chemical dependency units in psychiatric hospitals; 
b. Chemical dependency hospitals; 
c. Residential chemical dependency treatment facilities; 
d. Social setting detoxification facilities or programs; 
e. Medical detoxification facilities or programs; and 
(3) Duly licensed physicians and duly licensed practicing psy- 
chologists and certified professionals working under the 
direct supervision of such physicians or psychologists in 
facilities described in (1) and (2) above and in day/night 
programs or outpatient treatment facilities licensed after 
July 1, 1984, under [or] Article 2 of General Statutes 
Chapter 122C. 
Provided, however, that nothing in this subsection shall prohibit 
any plan from requiring the most cost effective treatment setting to 
be utilized by the person undergoing necessary care and treatment 
for chemical dependency. 

(e) Coverage for chemical dependency treatment as described in 
this section shall not be applicable to any group that rejects the 
coverage in writing. 

(f) Notwithstanding any other provision of this section or Chap- 
ter, any health maintenance organization subject to this Chapter 
that becomes a qualified health maintenance organization under 
Title XIII of the United States Public Health Service Act shall 
provide the benefits required under that federal Act, which shall be 
deemed to constitute compliance with the provisions of this section; 
and any health maintenance organization may provide that the 
benefits provided under this section must be obtained through pro- 
viders affiliated with the health maintenance organization. (1983 
(Reg. Sess., 1984), c. 1110, s. 9; 1985, c. 589, s. 43(a), (b).) 


Editor’s Note. — Session Laws 1983 
(Reg. Sess., 1984), c. 1110, s. 17, makes 
this section effective upon ratification. 
The act was ratified July 6, 1984. 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1110, s. 14, provides: 

“Each insurer and health mainte- 
nance organization that offers benefits 
for chemical dependency treatment shall 
report to the North Carolina Depart- 
ment of Insurance its experience under 
Sections 7, 8, or 9 of this act on or before 
April 1, 1986. The Department shall 
compile such reports and present them 
to the Mental Health Study Commission 


and to the Joint Legislative Commission 
on Governmental Operations on or be- 
fore May 1, 1986. Such report shall con- 
tain the following information: 

“(1) The number of policies written 
that include coverage for chemical de- 
pendency treatment. 

“(2) The number of insureds and ben- 
eficiaries or enrollees covered for chemi- 
cal dependency treatment and the num- 
ber not covered. 

“(3) The number of offerings of cover- 
age made and the number rejected. 

“(4) Recommendations regarding the 
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offering of chemical dependency bene- 
fits.” 

Session Laws 1983 (Reg. Sess., 1984), 
c. 1110, s. 15, provides: 

“The Department of Human Re- 
sources is directed to conduct an evalua- 
tion of the effects of the provisions of 
this bill on the availability, utilization, 
cost and quality of chemical dependency 
treatment in North Carolina. The De- 
partment shall present an interim re- 
port to the 1987 General Assembly and a 
final report to the 1989 General Assem- 
bly.” 

Session Laws 1985, c. 589, s. 65 is a 
severability clause. 
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It would appear that in subdivisions 
(d)(2) and (d)(3) the word “or,” which has 
been placed in brackets, should have 
been deleted by Session Laws 1985, c. 
589, s. 43(b). 

Effect of Amendments. — The 1985 
amendment by c. 589, s. 43(a), effective 
January 1, 1986, inserted “or Article 2 of 
General Statutes Chapter 122C” in sub- 
divisions (d)(2) and (d)(3). 

The 1985 amendment by c. 589, s. 
43(b), effective January 1, 1988, deleted 
“Article 1A of General Statutes Chapter 
122” following “licensed after July 1, 
1984, under” in subdivisions (d)(2) and 
(d)(3). 


§ 57B-13. Regulation of agents. 


The licensing provisions of Article 45 of Chapter 58 shall apply to 
the licensing of Chapter 57B agents. (1977, c. 580, s. 1; 1979, c. 876, 
s. 1; 1985 (Reg. Sess., 1986), c. 928, s. 5; 1987, c. 629, s. 3.) 


Effect of Amendments. — The 1985 
(Reg. Sess., 1986) amendment, effective 
September 1, 1986, added the second 
sentence. 


The 1987 amendment, effective Feb- 
ruary 1, 1988, rewrote this section. 


§ 57B-15.1. Hazardous financial condition. 


(a) Whenever the financial condition of any health maintenance 
organization indicates a condition such that the continued opera- 
tion of the health maintenance organization might be hazardous to 
its enrollees, creditors, or the general public, then the Commis- 
sioner may order the health maintenance organization to take such 
action as may be reasonably necessary to rectify the existing condi- 
tion, including but not limited to one or more of the following steps: 

(1) To reduce the total amount of present and potential liabil- 
ity for benefits by reinsurance; 

(2) To reduce the volume of new business being accepted; 

(3) To reduce the expenses by specified methods; 

(4) To suspend or limit the writing of new business for a period 
of time; or 

(5) To require an increase to the health maintenance organiza- 
tion’s net worth by contribution. 

(b) The Commissioner may adopt rules to set uniform standards 
and criteria for the early warning that the continued operation of 
any health maintenance organization might be hazardous to its 
enrollees, creditors, or the general public, and to set standards for 
evaluating the financial condition of any health maintenance orga- 
nization, which standards shall be consistent with the purposes 
expressed in subsection (a) of this section. (1987, c. 631, s. 5.) 


Editor’s Note. — Session Laws 1987, 
c. 631, s. 11 makes this section effective 


upon ratification. The act was ratified 
July 17, 1987. 
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§ 57B-15.2. Protection against insolvency. 


(a) The Commissioner shall require deposits in accordance with 
the provisions of G.S. 57B-4.1. 

(b) Each full service medical health maintenance organization 
shall maintain a minimum net worth of not less than seven hun- 
dred fifty thousand dollars ($750,000), which shall be increased by 
the amount of the contingency reserves calculated annually in ac- 
cordance with the provisions of G.S. 57B-6. If a health maintenance 
organizations fail to comply with the net worth requirement of this 
subsection or subsections (c) or (d) of this section, the Commissioner 
is authorized to take appropriate action to assure that the contin- 
ued operation of the health maintenance organization will not be 
hazardous to its enrollees. 

(c) The minimum net worth for a health maintenance organiza- 
tion authorized to operate on July 17, 1987, and having a net worth 
of less than seven hundred fifty thousand dollars ($750,000) shall 
be as follows: 

(1) $150,000 by December 31, 1987 

(2) $300,000 by December 31, 1988 

(3) $450,000 by December 31, 1989 

(4) $600,000 by December 31, 1990 

(5) $750,000 by December 31, 1991 

The net worth amounts required by this section shall be in addition 
to the contingency reserves required by G.S. 57B-6. 

(d) Notwithstanding any other provision of this Chapter, a 
health maintenance organization authorized to offer only a single 
health care service plan providing a single health care service must 
have a minimum net worth of fifty thousand dollars ($50,000). The 
minimum net worth for such plan authorized to operate on July 17, 
1987, and having a net worth of less than fifty thousand dollars 
($50,000) shall be as follows: 

(1) Twenty-five thousand dollars ($25,000) by December 31, 
1987; and 

(2) Fifty thousand dollars ($50,000) by December 31, 1988; 

The net worth amounts required by this section shall be in addition 
to the contingency reserves required by G.S. 57B-6. 

(e) Every full service medical health maintenance organization 
shall have and maintain at all times an adequate plan for protec- 
tion against insolvency acceptable to the Commissioner. In deter- 
me the adequacy of such a plan, the Commissioner may con- 
sider: 

(1) A reinsurance agreement preapproved by the Commis- 
sioner covering excess loss, stop-loss, or catastrophes. The 
agreement must provide that the Commissioner will be 
notified no less than 60 days prior to cancellation or reduc- 
tion of coverage. 

(2) A conversion policy or policies that will be offered by an 
insurer to the enrollees in the event of the health mainte- 
nance organization’s insolvency. 

(3) Any other arrangements offering protection against insol- 
Nene that the Commissioner may require. (1987, c. 631, s. 
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Editor’s Note. — Session Laws 1987, upon ratification. The act was ratified 
c. 631, s. 11 makes this section effective July 17, 1987. 


§ 57B-21. Penalties and enforcement. 


(a) The Commissioner may, in addition to or in lieu of suspend- 
ing or revoking a certificate of authority under G.S. 57B-16, pro- 
ceed under G.S. 58-9.7, provided that the health maintenance orga- 
nization has a reasonable time within which to remedy the defect in 
its operations that gave rise to the procedure under G.S. 58-9.7. 

(1977; c.»580, -s.°1;-1979, .c: 876, s.'1; 1985; c:: 666; s:52:)" 


Only Part of Section Set Out. — As Effect of Amendments. — The 1985 
the rest of the section was not affected amendment, effective July 10, 1985, re- 
by the amendment, it is not set out. wrote subsection (a). 


§ 57B-22. Statutory construction and relationship 
to other laws. 


(c) Any health maintenance organization authorized under this 
Chapter shall not be deemed to be practicing medicine or dentistry 
and shall be exempt from the provisions of Chapter 90 of the Gen- 
eral Statutes relating to the practice of medicine and dentistry; 
provided, however, that this exemption does not apply to individual 
providers under contract with or employed by the health mainte- 
nance organization. (1977, c. 580, s. 1; 1979, c. 876, s. 1; 1985, c. 30.) 


Only Part of Section Set Out.— As ___ of subsection (c) and added the language 
the rest of the section was not affected “and dentistry; provided, however, that 
by the amendment, it is not set out. this exemption does not apply to individ- 

Effect of Amendments. — The 1985 ual providers under contract with or em- 
amendment, effective March 26, 1985, ployed by the health maintenance orga- 
inserted “or dentistry” near the middle nization” at the end of subsection (c). 


227 


STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 


October 1, 1988 


I, Lacy H. Thornburg, Attorney General of North Carolina, do 
hereby certify that the foregoing 1988 Cumulative Supplement to 
the General Statutes of North Carolina was prepared and published 
by The Michie Company under the supervision of the Department 
of Justice of the State of North Carolina. 


Lacy H. THORNBURG 
Attorney General of North Carolina 


228 9679 


